
I 
/ 

1911. CONGRESSIONAL RECORD-SEN ATE .. 3669 

PETITIONS, ETC. 

Under clause 1 of Rule XXII, petitions and papers were laid 
on tbe Clerk's desk and referred as follows: 

By the SPE..lKEn : Resolution of the Christian Endeavor 
Local Union.of Tulsa, Okla., in farnr of legislation to prohibit 
the shipment of liquor into prohibition States; to the Com­
mittee on Alcoholic Liquor Traffic. 

By Mr. ASHBROOK : Petition of Adam Shade, of Harrisburg, 
Pa., asking for the passage of a general pension bill ; to the 
Committee on Pensions. 

By Mr. DYER : Papers to accompany bill gra:nting a pension 
to Catherine Hudson; to the Committee on Invalid Pensions. 

By Mr. FULLER: Petition of the Arizona Woolgrowers' Asso­
ciation, in opposition to all bills proposing to reduce the tariff 
on wool and meats until the Tariff Board makes its report; to 
the Committee on Ways and Means. 

Also, petition of citizens of La Salle, Ill., for the creation of 
a national board of health; to the Committee on Interstate and 
Foreign Commerce. 

By l\Ir. HAYES: Petition of George J. Pettit and 17 other 
residents of San Francisco, Cal., urging the passage of the Davis 
bill providing for an increase in salary for the underpaid Gov­
ernment employees throughout the United States; to the Com­
mittee on Reform in the Civil Service. 

By Mr. PAD GETT: Papers to accompany bill granting an 
increase of pension to M. S. Carlisle; to the Committee on In­
valid Pensions. 

By Mr. THISTLEWOOD : Petition of the Southern Illinois 
Millers' Association, protesting against admitting :flour free; to 
the Committee on Ways and Means. 

SENATE. 

MONDAY, August 'l, 1911. 
The Senate met at 10 o'clock a. m. 
Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D. 
The Journal of the proceedings of Saturday last was read and 

approved. 
. ENROLLED. BILL SIGNED. 

The VICE PRESIDENT announced his signature to the en­
rolled bill (H. R. 2983) for the apportionment of Representa­
tives in Congress among the several States under the Thirteenth 
Census, which had heretofore been signed by the Speaker of the 
House of Representatives. 

PET.ITIONS AND MEMORIALS. 

The VICE PRESIDENT presented a memorial of District 
Grand Lodge, No. 2, Independent Order of B'nal B'rith, of Cin­
cinnati, Ohio, remonstr~ting against the treatment accorded 
American citizens in Russia, which was referred t0- the Com­
mittee on Foreign Relations. 

He also presented a memorial of sundry citizens of Hartford, 
Kans., remonstrating against the establishment of a rural 
parcels-post system, which was referred to the Committee on 
Post Offices and Post Roads. 

Mr. WETMORE presented· a petition of the Rhode Island 
Quarterly Meeting of Friends, praying for the ratification of the 
proposed treaties of arbitration between the United States, 
Great Britain, and France, which was referred to the Committee 
on Foreign Relations. 

.Mr. CRANE (for Mr. LODGE) presented a petition of the 
Press Association of the State of Massachusetts and a petition 
of the Rhode Island Society of Friends, praying for the ratifica­
tion of the proposed treaties of arbitration between the United 
States, Great Britain, and France, which were referred to the 
Committee on Foreign Relations. 

.Mr. PERKINS presented petitions of the Chamber of Com­
merce of San Francisco, the Commercial Club of Santa Barbara, 
the Chamber of Commerce of Sacramento, the Humboldt Cham­
ber of Commerce of Eureka, the Chamber of Commerce of 
i Riverside, the Chamber of Commerce of Oakland, the Board of 
Trade of Pasadena, and the Chamber of Commerce of Los 

1 Angeles, all in the State of California, and of the World Peace 
1 Foundation and the Business Men's Association of Salem, 
N. J., praying for the ratification of the proposed treaties of 
arbitration between the. United States, Great Britain, and 
I France, which were referred to the Committee on Foreign Re­
lations. 

Mr. ROOT presented 100 petitions of citizens of Brooklyn, 
N. Y., and 88 petitions of citizens of New York City, N. Y., 
praying for the repeal of the duty on lemons, which were or­
dered to lie on the table. 

RECLAMATION OF THE EVERGLADES OF FLOBIDA... 

Mr. SMOOT, from the Committee on Printing, reported the 
following resolb.tion ( S. Res. 130, S. Doc. 89), which was con­
sidered by unanimous consent and agreed to : 

Resolved, That there be printed us a public document. under the di­
rection of the Joint Committe<J on Printing, a CO::!~pil:1tion of ::cts, 
reports, and other pupers, State fLDd national. relatin~ to the reclama­
tion of the E>eri;lad.es of the State cf florida, with accomp:mying 
Ulustrations. . 

BILLS IN'IRODUCED. 

Bills were introduced, read the first time, nnd, by unanimous 
consent, the second time, and refeITed as follows : 

By Mr. DILLINGHAM: 
A bill ( S. 3175) to regulate the iillmigra ti on of aliens to and 

the residence of aliens in the United States; to the Committee 
on Immigration. 

By Mr. RAYNER: 
A. bill (S. 3176) granting a pension to Carolyn V. :Maucha 

(with accompanying paper) ; to the Committee on Peilsio21s.. 
By Mr. CLARK of Wyoming: 
A bill ( S. 3177) granting an increase of pension to Felix 

Deflin (with accompanying papers); to the Committee on Pen­
sions. 

NEW MEXICO AND ARIZONA. 

The VICE PRESIDENT. The morning business is closed. 
The Chair fays before the Senate, under the order heretofore 
made, House joint resolution 14. 

The Senate, as in Committee of the Whole, resumed the con­
sideration of the joint resolution (H. J. Res. 14) to admit 
the Territories of New Mexico and Arizona as States into the 
Union upon an equal footing with the original States. 

:Mr. NELSON. I offered to the joint resolution an amend­
ment in the form of a substitute. I now wish to modify the 
substitute. On page 3, line 4, after the first word " That," 
strike out the words" within 30 days" and insert" immediately." 
I offer it in that form, so that it will read: 

That immediately after the passage of this resolution, etc. 
The VICE PRESIDENT. The Senator from Minnesota modi­

fies his amendment. The modification will be stated. 
The SECREI'ABY. On page 3, line 4, strike out, after the word 

"That" the words "within 30 davs" and insert in lieu the 
word ~immediately," so as to read; 

That immediately niter the passage of this resolution and its approval 
by the President the President shall certify the fact to the governor 
of Arizona, etc. 

The VICE PRESIDENT. The substitute will be so modified. 
The substitute has already been read to the Senate. 

Mr. NELSON. I shall later on ask leave to address the Sen­
ate on the subject of the substitute. 

The VICE PRESIDENT. The question is on agreeing to the 
amendment .submitted by the Senator from Minnesota [Mr. 
NELSON] as a. substitute. 

Mr. BRISTOW. As I understand it, the question is on an 
amendment to the substitute, which the Senator from Minnesota 
has offered. 

The VICE PRESIDENT. No; the question is on agreeing to 
the amendment. The Senator from Minnesota has a right to 
modify it, the substitute not having been acted upon. He has 
filmply made a modification. · · 

Mr. STO~E. May I inquire if it is the so-called Nelson 
amendment which is now before the Senate? 

The VICE PRESIDENT. The Nelson amendment is now be­
fore the Senate . 

Ur. NELSON. And I modified my own amendment by strik­
ing out the words " within 30 days" and inserting " imme­
diately," which I had a right to do. 

The VICE PRESIDENT. Certainly. The Secretary will 
again state the modification. 

Mr. HEYBURN. Mr. President, I suggest the absence of a 
quorum. 

The VICE PRESIDENT. The Secretary will call the roll. 
The Secretary called the roll, and the following Senators 

answered to their names : 
Bankhead Cullom Myers 
Borah Dillingham Nelson 
Brandegee Foster O'Gorman 
Bristow Gamble Overman 
Brown Gronna Owen 
Brynn Guggenheim Page 
Burnham Heyburn Perkins 
Chamberlain Johnson, Me. Poindexter 
CMlton Kern Reed 
Clapp Lippitt Richardson 
Crane Mm·tin, Va. Root 
Crawford Ma:t ·ne. N. J. Smith. Mich. 

Smoot 
Stephenson 
Stone 
Swanson 
Tavlor 
Thornton 
Wnrren 
Watrnn 
·wetmore 
lnllia::.ns 
"orks 

The VICE PRESIDE~T. Forty-Eeven Sena tors h:ive an­
swered to the roll call. A quorum of the Senate is present. 
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Mr. SMITH of Michigan. I understand that the Senator from 
Washington [Mr. POINDEXTER] is ready to proceed, and I hope 
he will do so. 

The VICE PRESIDENT. The Senator from Minnesota had 
the floor when the question of a quorum was raised. If the 
Sena tor from Minnesota does not desire to hold it--

1\Ir. NELSON. I simply stated that I would later on have 
something to say in respect to my substitute; not at this time, 
but later. 

CORTII::OTIONS IN APPROPRIATION .ACTS. 

Mr. WARH.E~ submitted the following report: 
The committee of conference on the disagreeing votes of the 

two Houses on the amendments of the Senate to the joint reso­
lution (H. J. Res. 1) to correct errors jn the emollment of cer­
tain appropriation acts approved l\farch 4, 1911, having met, after 
full 'and free conference have agreed to recommend and do rec­
ommend to their respective Houses as follows : 

That the Senate recede from its amendments numbered 2 
and B. 

That the ffouse recede from its disagreement to the amend­
ment of the Senate numbered 1, and agree to the same. 

That the House recede from its disagreement to the amend­
ment of the Senate amending the title of the jOint resolution, 
and agree to the same. 

F. E. w A.BREN, 
GEO. 0. PERKINS, 
MURPHY J. FOSTER, 

Managers on the part of the Senate. 
JOHN J. FITZGERALD, 
A. S. BURLESON, 
J. G. CANNON, 

Managers on the part of the Hou,se. 

Mr. HEYBUUN. Mr. President, I understand that this re­
port pre..,ents what is intended to be ~ final disposition of tJle 
joint resolution in conference. I notice that the conferees of 
the Senate have receded from amendment No. 2 relating 
to the .funds of the University of Idaho; I have been more 
jealous of the action of Congress and of the conference commit­
tee in regard to this item than I would have felt justified in 
being were it a personal matter or one other than affecting the 
educational fund. I desire before action is ·taken upon the 
conference report to state yery briefly my position so that the 
IlECORD will always make plain the fact and the reason. 

Under the general law of the United States there is paid by 
the General Goyernment to the universities of the States a 
certain percentage of the money received from the sale of pub­
lic lands. 

l\Ir. WARREN. Five per cent. . 
1\Ir. HEYBURN. It is 5 per cent. That piece of legislation 

works out automatically as a rule. The accounts are made up 
in the department, and, the amount being found due, the G°'-­
ernment sends a draft or the Government's check to the treas­
urer of the educational institution, in this case the University 
of the State of Idaho. The Go-rernment, pursuant to its custom, 
did send a cbeck or draft, and it never reached its destination. 
It was not registered. No special pains were taken that it 
should be considered other than ordinary mail in transmission. 
The Goyernment was notified by the university of the failure of 
the receipt of its check, whereupon the Government refused to 
take any further· notice of the question unle s the State or the 
unfrersity should give a bond in a large amount, far in excess 
of the amount of the check lost. 

The university could not give a personal bond nor could it, 
under any existing conditions or law, secure an indiviqual bond. 
It was compelled to go to a bonding agency and pay $500, the 
regular fee, for that surety bond. There was no fault on the 
part of the State or of the university; if there was a fault, it 
was on the part of the Government, or those acting for it. 
There hould h:we been no bond required, because the GoYern­
ment could have protected itself against a second payment by 
refu ing to honor a lost draft. There is no rule better estab­
lished in commercial life than that the Government stood to 
Jose nothing; it c:ould only pay the one draft. Notwithstandin~ 
that fact, the uniyersity needing this fund as a part of the 
national fund that is relied upon and required for the mainte­
nance of the institution, after much interchange of correspond­
ence the State did pay the $500 to a surety company to give 
this 'bond. The State merely asks that this fund be reimbursed, 
because a hole in a fund of that kind could not be stopped by 
any State action. We have no authority to divert money from 
some other fund to recoup that fund; so it should have been 
made good to the Government. That is obvious; and why any 
committee, or why any legislative body, should hesitate for a 
moment about it has always been a mystery to me. 

I have stated these facts on every occasion where an ex· 
planation was due. It was a case of such obvious injustice that 
I ha-re never thought for a moment that a conference committee 
of the two Houses would hold out, as they have for months, 
against allowing that to go in the urgent deficiency bill, where 
it properly belongs. . 

I am not willing, even in so righteous a cause, to tie up or 
long delay legislation where great interests of the Government 
are a t stake. It is represented that by insisting upon this pro­
\ision remaining in the urgent deficiency bill I am causing delay 
in the adjustment of the Treasury balances relative to the con­
struction of our battleships, and that the provision which was 
made authorizing a payment in excess of 90 per cent-in other 
words, a payment to the extent of the finished or constructed 
work-is in jeopardy. If I yield in this matter-and I want 
the chairman of the Committee on Appropriations to · be thor­
oughly advised-it will be because this mea·sure comes in as a 
repeal, and not under the guise of correcting the records of a 
vrerfous Congress. I would not, as a man who claims to be . 
learned in the law, stand here and permit one Congress to at­
tempt a correction of the Journals of a previous Congress. That 
i ·· not within our power, and any claim that we are doing that, 
as is recited in the preamble of this joint resolution, would 
ca use me, without regard to the merit of the measure, to stand 
bere as long as I might under the rules of this body to resist it. 
If we ever open that door, then one · Congress may, by merely 
correcting the Journal of another Congress, add to or detract 
from its action. I can not conceive of that being done. I think 
it should appear to every lawyer and every layman of this body 
that such a thing would be dangerous in the extreme; but with 

· 1he understanding had with the chairman of the committee, 
that the title of this measure will be amended so as not to 
recite that it is for the purpose of correcting errors, I will 
yield, but on no other consideration. I will yield with the 
understanding that this $500 which the Government owes the 
State of Idaho shall be taken care of in the appropriate appro­
prin tion bill at the regular session of the Senate. 

I feel quite justified in taking time enough of the Senate this 
morning to make this matter plain, both in regard to the prin­
ciple of correcting the Journals of a previous Cougress and in 
regard to the justice of this claim of the State of Idaho against 
the Government. So I do not feel in an apologetic frame of 
mind at all. I am sure that the Senator from Wyoming [Mr. 
WARREN], who is chairman of the Committee on Appropriations 
and has direct charge of this matter, will agree with me in stat­
ing the understanding, first, in regard to the change to be made 
in the title of the joint resolution-that is a condition precedent 
to my yielding anything-and, second, that this item of $500 
shall . be taken care of, so far as it is possible for any Member 
of this body to promise, in the regular and appropriate appro· 
priation bi11 at the coming Congress. 

Mr. WARREN. l\Ir. President, I ain obliged to the Senator 
from Idaho for yielding his objections. The title of the joint 
re olution is changed by an amendment which has been ac­
cepted, so that it now reads "A joint resolution to amend cer­
tain appropriations acts, approved March 4, 1911." 

I sympathize with the Senator in the matter of the Idaho 
University. There seems to hav-e . been wrong done by some· 
body. It seems to me that a second check or draft might have 
been issued, stating that it was a duplicate; and the first, the 
original, being unpaid, the duplicate should be paid, and so 
fortb; instead of mulcting tbe State of Idaho for $500. 

I propose, so far as I am indi-ridually concerned, to assist the 
Senator in any way I can at the proper time, under the rules, 
to obtain relief for his State. Of course,. I can promise nothing 
as to what may come in the appropriation billE', because that is 
a matter for the Senate to settle as to the Senate side, the 
House of Representatives to settle on the other side and for 
the conferees on the part of the two Houses to settle finally as 
to both ides; but I am thoroughly in sympathy with the Sena­
tor in the claim for his State, and sha11 cooperate, so far as I 
can, with the Senator in some proper way to obtain the relief 
that is sought. 

The VICE PRESIDENT. The question is on agreeing to the 
conference report. 

The conference report was agreed to. 
MESSAGE FROM THE. HOUSE. 

A message from the House of Representatives, by Mr. J. 0. 
South, its Chief Clerk, announced that the House had passed the 
following bills: 

S.1149. An act permitting ~he l\Iinneapolis, St Paul & Sault 
Ste. 1\farie Railway Co. to construct, maintain, and operate a 
railroad bridge across the St. Croix Riyer between the States 
of Wisconsin and Minnesota; 

I 
\ 
\ 
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S. 2732. An act to authorize the Providence, Warren & Bristol 

Railroad Co. and its lessee, the New York, New Haven & Hart­
ford Railroad Co., or either of them, to construct a bridge across 
the Palmers or Warren River, in the State of Rhode Island; and 

S. 2768. An act to authorize the St. Louis-Kansas City Elec­
tric Railway Co. to construct a bridge aeross the Missouri River 
ut or n.ear the town of Weldon Springs Landing, Mo. 

NEW MEXICO AND ARIZONA. 

The Senate, as in Committee of the Whole, resumed the con­
sideration of the joint resolution (H. J. Res. 14) to admit the 
Territories of New Mexico and Arizona as States into the 
Union upon an equal footing with the original States. 

l\fr. POINDEXTER. l\fr. President, I take it that the para­
mount question involved in the pending joint resolution, and 
particularly in the amendment to the joint resolution, as re­
ported by the committee, which has been offered by the Senator 
from Minnesota [Mr. NELSON], is the question of whether or 
not the people of a proposed State of this Union shall have the 
right of self-government in their local affairs and shall be 
admitted to the Union,• if they are admitted, upon an equal 
footing with every other State in the Union. r regard that 
question as paramount to any consideration of the merits of 
the proposed local laws of Arizona, whether or not they shall 
have direct legislation in their State affairs or shall not have 
it, and the manner in which they shall choose or remove their 
public officials in their local State affairs. 

It has been said by a distinguished Senator that the Senate 
and Congress are particularly interested in this joint resolu­
tion because it involves the participation of a State in the gov­
ernment of the United States through the representation of the 
State in Congress. I submit, Mr. President, that the only con­
cern that the Congress of the United States legitimately has in 
that question is that the State, when it is admitted to the 
Union, shall conform itself to the Constitution of the U~ted 

·States and the laws made in pursuance of that instrument, in­
cluding as a part of that general obligation the sending of Sen­
ators and Representatives to represent the State in the Con­
gress. I submit, sir, that when that question has been de­
termined the interest and the legitimate concern of the United 
States or of Congress in the form of the laws of Arizona comes 
to an end. There is no more important principle involved in 
the Constitution of the United States than that the activitieS' 
and concern of the Nation should come to an end at that point 
in its interference with the action of States. The arguments 
turning upon that question--

Mr. HEYBURN. Mr. President, I want to inquire of the 
Senator--

'.rhe VICE PRESIDENT. Does the Senator from Washing­
ton yield to the Senator from Idaho? 
M~. POIJ\TDEXTER. Certainly. 
Mr. HEYBURN. I want to inquire of the Senator whether 

he prefers to proceed with his argument or whether he would 
' object, as he goes along from time to time, to such questions as 

might be pertinent? 
l\fr. POINDEXTEK I have no objection to interruption for 

the purpose of asking a question. 
l\fr. HEYBURN. Then, in connet>.tion with the last state­

ment of the Senator from Washington, I would suggest that the 
Constitution upon which he relies especially provides that, after 
a State has rendered its verdict, Congress shall be the sole judge 
of the qualifications ·of its own Members. · 

Mr. POINDEXTER. That is a part of the principle which I 
haye just- stated. I do not take issue with the Senator from 
Idaho upon that proposition; but that question is not involved 
here. There is not any question whatever before this Congress 
at this time as to the qualifications of any Senator or any 
Representative in Congress from the proposed State of Arizona, 
and that suggestion has nothing whatever to do with any 
question now before Congress. 

Mr. HEYBURN. Mr. President--
The VICE PRESIDENT. Does the Senator from Washington 

further yield? 
l\Ir. POI.L TDEXTER. I yield to the Senator from Idaho. 
Mr. HEYBURN. It would not have been pertinent except 

for the statement of the Senator that when a State had sent its 
representatives to Congress that was the end of it. I merely 
intended to point to the fact that it was not the end of it; 
that it was only the beginning of the test of the qualifications 
and of the right to sit in Congress. 

l\lr. POI~"'DEXTER. I did not confine my statement to the 
function stated by the Senator from Idaho, but I said that the 
proposed State should conform itself to the Constitution. The 
particular provision to ""hich the Senator now refers is a part of 
the constitution :md included within the legitimate ac:tivities 

of Congress, but it is entirely aside from any question now 
before this body. 

The arguments, Mr. President, that are being lev~led against 
the constitution of Arizona all resolve themselves, when digested 
and analyzed-and I am more and more convinced of this upon 
reading the speeches that have been made here in opposition 
to this joint resolution-into the proposition that the people 
can not be trusted. with power; that the people are not com­
petent to make laws for their own government; to choose and 
depose their own officials. The arguments are but the repeti­
tion of the arguments that were made against the Declaration 
of Independence of this country, and the Constitution about 
which the Senator talks and under which we are now living. 
'rhey are the same arguments . that were interposed against 
every advance in the development of that sy.stem of free laws 
and free government under which we are living now. Read 
the history of England and you can read almost word for word 
the arguments that are simply being repeated. here as to the 
dangers and pitfalls lying in the path of giving the people 
power over their affairs. They reduce themselves to the logical 
proposition that the fewer people that are vested with a voice 
in the Government the better it is, and the less power they have 
the better 'it is in a system of government. That is the argu­
ment, and that is all there is to the argument. 

i'he people of .Arizona, assembled in convention for the pur­
pose of adopting a fundamental law for the government of the 
ne'! State, adopted this preamble: 

We, the people of the State of Arizona, grnteful to AlmJghty God for 
our liberties, do ordain this constitution. 

They expressed their joy-and no doubt it was not a mere 
formal expression, but evidenced their sincere satisfaction and 
joy-at the prospect, after 20 years of agitation and struggle, of 
admission into the sisterhood of States, that at last the oppor­
tunity had come for self-government; and they expressed their 
gratitude for the privilege of themselves adopting a system of 
law for the government of their local affairs. Is Congress to 
.make a mere travesty of that solemn expression on the part of 
the constitutional convention representing the peopl~ of . Ari­
zona? Is their expression of gratitude for their liberties and 
the privilege of adopting a self-governing constitution to be a 
mere irony and mockery? Are we to make it a mere piece of 
irony and a travesty upon the facts by denying them admission 
into the Unic.m until they adopt a constitution not satisfactory 
to the people of Arizona, but a constitution that meets the judg­
ment, the wishes, and the views of people who do not live in 
Arizona, who have no concern and no interest in the affairs of 
Arizona so far as those affairs are local, and no concern with 
the administration of their local laws? Are we to establish the 
principle in this country that seif-govern.ment, the right of the 
States under the Federal Union to control their own affairs, is 
a mistaken policy? Are we going to depart from well-settled 
precedent in that regard? Are Senators who are so enamored 
of the Constitution as it was originally formed any less enam­
ored of that feature of the Constitution than they are of the · 
other features of it? I take it that there is no more important 
principle in the Constitution t~an that vital one which preseryes 
the right of local self-government, and that is the question 
which is involved, and the most important question that is 
involved, in this joint resolution. 

As to the particular pro-risions of the constitution of Arizona, 
.there are only a few of them which are particularly objected to. 
The effect of the primary election laws, the recall, the initiative, 
and the referendum, as has often been stated, is not to abolish 
any of the present organs of government, but the purpose is to 
increase the responsibility of these agencies to the people, and 
.by doing so, by increasing the responsibility of those depart­
ments of the government which are already established in the 
States and in the United States, to secure that good administra­
tion which Senators say is the cure for all of our political evils. 
The purpose of these new provisions is to secure good adminis­
tration, good execution of the laws on the part of the officials 
who have been chosen under the present system, not to aboli h 
those offices, not to abolish those de1)artments of the govern­
ment, but it is to make them responsible to the people and bring 
to bear upon them a motirn for executing their offices faithfuily 
and justly, and for doing that which the Senator held up as 
that in which they are most lacking, and as the cure' for wbat­
erer political evils may exist at the present time in this co~mtry. 

The difficulty with our present system is not that the peo11Ie 
have not the power to prevent the passage of laws; they ha--re 
that power in the most marked degree; but the difficulty is thnt 
the people have not the power to enact laws. The one power 
is just as essential as the other in any system of popular gov­
erl).rnent. There are plenty of checks, but there is iwt elli~ugh 
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motive power. There is ample negative weight, but there is not 
enough affirmative force. A small minority can absolutely pre­
vent the enactment of statutes desired by the majority, and a 
still smaller minority can prevent any change in the constitution. 

l\fr. HEYBURN. .Mr. President--
The VICE PRESIDENT. Does the Senator from Washington 

yield to the Senator from Idaho? 
Mr. POINDEXTER. I yield. 
Mr. HEYBURN. I would suggest to the Senator that the 

provision contained in the proposed constitution expressly au­
thorizes 25 per cent of the people to do that which the Senator 
complains may be done by a mere minority. 

l\Ir. POINDEXTER. The Senator from Idaho has spoken 
on this question a number of times, and no doubt has familiar­
ized himself with the facts in the case, and that being so, I 
am very much surprised to hear him make that statement, 
because he is mistaken. There is no such provision in the pro­
posed constitution. 

I was very much surprised a few days ago to hear the Sen­
ator from Idaho make the positive statement. It so happened 
that, in reply to n question that had been asked me by some 
one who lived in a distant part of the country, whether or not 
a petition for the recall of an official-which is that provi­
sion which the Sena.tor is referring to-when it was filed had 
the effect of deposing the official from office, I had just stated 
that it did not. Immediately afterwards I heard the Senator 
from Ida-ho, upon the floor, in serious debate, repeatedly make 
the statement that it did have that effect, and now I under­
stand he is repeating it here. There is not a word in the pro­
posed constitution of Arizona that provides for any such thing, 
not a word. 

l\Ir. HEYBURN. Mr. President--
The VICE PRESIDENT. Does the Senator from Washing­

ton further yield to the Senator from Idaho? 
Mr. POINDEXTER. I yield further. 
Mr. HEYBURN. The point I made at that time and that I 

am now making is that 25 per cent of the people filing a protest 
or a demand for the removal of the officer puts him at once 
upon his defense and forces him into a campaign that can not 
last more than 30 days and may be determined in 20. In 
other words, it takes him from the performance of his duty as a 
legislator and compels him to enter into a contest to defend 
himself. 

I made the point that if you would file petitions for with­
drawal against enough members you could send them all into 
the political campaign at once, in order to determine whether 
or not at the end of 20 days they should continue to be members 
of the legislature, and thus you would destroy the vitality and 
effective power of the legislature. 

Now, I have not attempted to present this more than meagerly 
and briefly; but because the Senator has challenged that which 
I said on a former occasion, I desire, with his permission and 
courtesy, to make it so plain now that I will not hereafter be 
subject to a charge of having said that it was complete upon 
the filing. I said the effect of it, of the filing, was as complete 
as it would be at the end of 20 days, within which the matter 
may be decided. Now do I make myself plain to the Senator? 

l\fr. POINDEXTER. Perfectly so. I am perfectly willing to 
yield for a question, but--

Mr. HEYBURN. I would not have intruded upon the Sena­
tor's time except for the fact that he made a statement as to 
what I had said on a former occasion. I understand the Sena­
tor is entitled to express himself in his own time. I merely 
expressed the idea that you could send a majority of the mem­
bers of the legislature away from the performance of their 
duties into the field of contention as to whether or not they 
should remain there. Now, I will not interrupt the Senator 
further. 

Mr. POINDEXTER. That is not the question we have been 
discussing at all. It is an entirely different one, Mr. President. 
The statement which was made by the Senator from Idaho 
appears in the RECORD. I will not take the time now to send 
for the RECORD and to read the statement, but I think the Sena­
tor on reading it will find that the statement was that the 
filing of the petition effected the recall. That is a mistake. 

Mr. HEYBURN. The Senator will pardon me. I will not 
enter into it any more than merely to say-I have not myself 
looked at the RECORD-that I stated at the time I was only 
meagerly expressing it, and I do not believe there is any profit 
in challenging that RECORD, because I said it was a meager 
presentation of it, and there may be phrases which, if taken 
alone, would stop there. But I afterwards, and especially on 
Saturday, went further and explained, not so completely as 
I have on this occasion, what I meant by the petition working 
its purpose. It works its purpose when it takes a man out of 

the performance of his duties and sends him into the field for 
reelection. Tha.t is the effect of it 

Mr. POINDEXTER. Of course it is not essential what the 
Senator said on some former occasion so much as it is essential 
what he is saying now. I read the debate between the Senator 
from Ida.ho and the Senator from Oregon [Mr. BouBNE], at 
which time, when the Senator's attention was called to the lan­
guage of the constitution, he modified his position. This is the 
language to which I referred. The Senator from Idaho, as 
shown by the RECOBD of August 5, said: 

Mr. HEYBUBN. It requlres a majority to elect a man to the legislature, 
but it only requires 25 per cent of the vote to deprive him of his office. 

Mr. HEYBURN. Yes. 
Mr. POINDEXTER. It requires a majority vote to deprive 

him of his office after a deliberate, orderly election, held acc0rd­
ing to the election laws of the State. 

Mr. HEYBURN. I was speaking of the effect of it in general 
terms. I see no reason at all to take it back. 

l\Ir. POIN-UEXTER. In order that there may be no misunder~ 
standing about it, on the same clay the OoNGREBSION.A.L RECORD 
shoTI"s the Senator from Idaho to have made this statement : 

The filing of the ~tition terminates the service of the officer against 
whom it is filed. No action is required to give it further force. 

Mr. HEYBURN. That is in the legislature. 
Mr. POINDEXTER. Yes. 
1\Ir. HEYBURN. Yes. That is absolutely true; it terminates 

his service by taking him out-and I explained that at some 
length-of the legislature and putting him into n campaign. If 
I should conclude to speak again on the subject, and it is 
thought necessary, I will elaborate that; but I think I have 
already made it plain. 

Mr. POINDEXTER. I think so. So I will not pursue that 
question further. 

Of course, as stated before, tpere is involved here no ques­
tion of a modification or an amendment of the Constitution of 
the United States, but it is assumed that the proposed consti­
tution is a departure generally from that system of govern­
ment which is provided for under the Constitution. Certain 
Senators assume-I do not think the Senator from Idaho does, 
and I ha\e the Yery greatest respect for his opinions, particu­
larly for his legal opinions, because of my personal knowledge 
of his distinguished legal career-apparently take the position 
that while they are perfectly free to suggest amendments to 
the Constitution of the United States which vitally change the 
system of government provided for by it, that anybody else 
who proposes a change of that system of government is a 
lunatic or a soothsayer or a political prophet or a reformer in 
the opprobrious sense in which they use that word. 

They assume, with the exception of the proposed amendments 
which they themselves appro\e of, that every other amendment 
is an attack upon a holy covenant which ought to be perpetual-an 
act adopted 124 years ago, under conditions absolutely and en- ., 
tirely different from those that are existing now, by a set of 
men who were the equals of any equal number of men that ever 
assembled for a public purpose, and who did a greater work 
thnn any other similar body of men ever did, but who were not 
gifted with the prescience of the ages, could not look centuries 
ahead and see the conditions that were going to exist and spring 
up anew throughout the land, bringing about the need for new 
instruments of government. I imagine that nobody would be 
more surprised than some of the men wl:io framed the Consti­
tution of the United States to hear the arguments made now 
that we must not in any respect modify or change the agencies 
of government provided for at that time. 

I think it was Mr. Dooley who said that Thomas Jefferson 
was a very good man, but that he lived before the days of open 
plumbing. We can not limit ourselves in the details of gov­
ernmental agencies absolutely and entirely to those that were 
provided for when the Constitution was adopted. I do not 
know of anybody who absolutely proposes that except the 
Senator from Idaho, and I only infer it to be true in his case. 

l\Ir. HEYBURN. As the Senator has challenged me, I ask 
that he permit me to inquire just the point of that remark. 

Mr. POINDEXTER. The point is simply this: I snid there 
were otber Senators who objected to n.ny amendments to the 
Constitution, except those they themselves approved of, and 
thought it was a species of political lunacy to propose any 
others; but they did admit that there were some that would 
be wise; but that the Senator from Idaho, so far as I am aware, 
is the only Senator and the only person that I know of who 
is opposed to any change whatever, and takes the position that 
it would be in the nature of a political crime to make any 
change, howe-ver slight, in the Constitution, of the United 
States. 

\ 
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l\fr. HEYBURN. If the Senator will permit me, I will assist 

him in formulating an expression of my real position in a few 
words. It is not that I object to any change in the Constitution 
merely because somebody proposes it. I object to any amend· 
inent to the Constitution that is not of compelling force. Were 
I participating in the making of a constitution, I would doubtless 
find much in some of the propositions that would influence me 
in my action. But the value of a constitution is its stability; 
the value of a constitution consists in the fact that it can not 
legitimately be changed by the easy methods of legislation. 

Now, I am not perhaps so much of a bourbon as the Senator 
would picture me, and yet I have no hesitation in saying that 
to-day presents no problem to my mind that requires any amend­
ment or change in the Constitution of the United States; none 
whatever. I merely wanted to assist the Senator in drawing a 
picture of my bourbonism. 

l\fr. POINDEXTER. I am very glad to have the Senator's 
definition of his bourbonism and explanation of his constitu­
tional attitude. I want to modify my statement to this extent, 
that I did hear the Senator make this apparently reluctant con­
cession: That if a sufficient number of legislatures of the United 
States directed Congress to call a convention for the purpose of 
amending the Constitution he would do his duty and vote for 
carrying out the directions of a sufficient number of the States. 

Mr. HEYBURN. I have taken an oath to do that-to obey 
the Constitution and uphold it and support it-and the Constitu­
tion says that when a sufficient number of the States by their 
legislatures demand the calling of a convention, the Congress 
shall do so; and I have no hesitation in saying I stand ready to 
keep that faith. 

l\fr. POINDEXTER. When the Constitution of the United 
St.ates was adopted the people were fresh from their experiences 
with the arbitrary power of the King and Parliament of Great 
Britain, and their principal idea was to destroy centralized 
power and so distribute it that no one function or agency of 
the Government could oppress the people; and they were emi­
nently successful in doing so. Nor to this day have there been 
serious complaints, except perhaps in the administration of John 
Adams, of the oppression of the people by the Government. No 
one is making that complaint to-day. 

It is not action, but inaction, that they are complaining of. 
It is not oppression by the Government that galls and burdens. 
them, but oppression and extortion by great private powers, 
which have, at first gradually and of late years quite rapidly, 
appeared and grown to exaggerated influence in the land. 

These private monopolies and crude but powerful industrial 
barons have grasped the opportunities of the minority and of 
the distribution of power and the separation of the functions of 
go\ernment under our system. to delay for . a generation, or to 
finally defeat, the enactment of laws by which they should be 
regulated and restrained. For the same reason they have been 
able to thwart a vigorous administration of such laws as were 
with much toil and tribulation already placed upon the statute 
books. Through an extraconstitutional system of government 
by conventions and· caucuses, which were wholly a law unto 
theILselves and entirely without restraint of the Constitution or 
of statute, these private interests have seized by cunning and 
fraud many public governmenal functions. They have oper­
ated thE;se stolen agencies which belong to the people wholly 
for private aggrandizement, and by this means have established 
in this country monopolies far greater than those which blightetl 
the enterprises of France upon this continent or sapped and 
destroyed the vigor of Rome. 

They have built up a government within a government-a 
go\ernment of machine organization, machine. caucuses, ma­
chine conventions, within but distinct from the established ~ys­
tem of constitutional legislatures, congresses, executives, and 
judiciary. In too many instances and for too long periods of 
time, largely by reason of the lack of affirmative power of the 
people under the Constitution, the machine system of govern­
ment has overwhelmed and dominated that provided for by the 
Constitution. The relation of these two powers is like the 
governor of France and the intendant of the King in early 
Canada ; like the ideal and ostensible sovereign, representing 
the dignity and welfare of the people, and the secret and sin­
ister hand of l\fme. de Pompadour really directing the affairs 
of state. 

Tn some of its methods and manifestations this unconstitu­
tional government of private interests is as ominous and secret 
as the Nihilists, the Camorra, or the Ku-Klux Klan; but it 
is more powerful than any of them. It has its feudal sovereign 
ancl feudal lords dictating the affairs of States and cities, :;i.nd 
crowned with as absolute power within their respective prin­
cipalities as the potentates of the East. This is the condition 
which has thrived on the ease by which affirmative action by 

the people can be defeated. To meet its evils gradually-and 
not suddenly, as claimed by the learned Senator from Utah­
the people, with much patienc~, study, toil, and experiment, 
have devised certain remedies. Gradually, in many localities, 
by these means they are destroying the power of the system 
machine and reclaiming the power of the public. Some of 
these remedies are included. in the constitution of Arizona, 
and it does not become the Congress of the Unifed States to 
deny to the people of Arizona the laws they desire and to 
force upon them, as the price of statehood, a constitution they 
do not desire. 

If this Government fails, it will fail from the evils I have 
outlined above, and it will never fail from giving into the 
hands of the people real power to carry out its functions ac· 
cording to their purpose and intent, un1ess, Mr. President, the 
day shall come when those people shall be incapable of self­
government. Then will be the time to adopt another system 
of government. 

Mr. HEYBURN. Mr. President--
The PRESIDING OFFICER (1\lr. BRYAN in the chair). 

Does the Senator from Washington yield to the Senator from 
Idaho? 

l\Ir. POINDEXTER. I yield. 
Mr. HEYBURN. I would like to impose upon the patience 

of the Senator from Washington for a moment. Is it not true 
tbat this constitution is a contract between the people of the 
State of Arizona and the United States? Is not its real nature 
that of a contract? These people say to the Government, "It 
you "in admit us into the Union as a State, we will administer 
our laws upon the principles stated in this contract" There­
fore is not the United States a . very much interested. party in 
the contents of such a document? 

l\Ir. POINDEXTER That is going into rather an academic 
<liscuF<sion, as to whether it i.s a contract or is not a contract. 
It is sufficient to say to the people of Arizona that they should 
be admitted, and admitted. subject to the Constitution of the 
United States and the laws enacted in pursuance thereof, 
whethei· it is a contract or not. 

l\Ir. HEYBURN. But they are admitted by virtue of a docu· 
ment now offered. Does the Senator contend that none but 
the people of the State of Arizona are interested in the contep.ts 
of this document? Are not all the people of the United States 
equally interested in it? 

Mr. POINDEXTER. All the people of the United States are 
not equally interested in it. All the people of the States have 
not an equal right to interfere in it. They have no right at 
all. Under the system provided for by the Constitution and the 
principle upon which our Goyernment was founded and bas 
been administered up to the present time, they have no legiti­
mate interest in it; and we have no right when we come to 
admit a State into the Union to say that the people of Arizona 
are not as intelligent as those in the Senator's own State, or 
in my State, or in any other State. The people of Arizona have 
a rigllt to say what constitution shall govern them in their 
domestic government, because the Constitution of the United 
States does not contemplate arbitrary action to the contrary 
on the part of a great nation. There is a handful of people 
who have reclaimed a desert and made it habitable for man. 
They have worked out, through all the difficulties and hard­
ships of early settlement in the wildernesst a system of law for 
the orderly conduct of their community. 

l\lr. HEYBURN. If I may further interrupt the Senator, is 
it not true that the State of Arizona is a geographical proposi­
tion primarily; that the territory now within those lin~s is the 
property of the people of the United States, and that they are 
yielding up their jurisdiction over it-that is,. the absolute juris­
diction-to the people who are or who may hereafter be within 
it? Does not that give all the people of the United States 
some right to pass upon the conditions of this contract-the 
people who are going to do business in that Territory or the 
people who live in that Territory and yet are not citizens of it? 

l\Ir. POINDEXTER. To pursue this rather abstract inquiry 
it gives them the right to do so so long as it remains a Terri­
tory; but I understand the proposition to be that we are to 
admit them as a State. 

Mr. HEYBURN. After they are a State. · 
Mr. POINDEX~ER. And you can not admit them properly, 

as I said a moment ago, except upon an equal basis with every 
State in the Union. 

Mr. HEYBURN. Is it to be upon an equal basis with every 
other State if we deprive the courts in which the people of the. 
State who have interests must have their rights settled of that 
stability which marks the character of courts in other States'! 
Is it not to be on an equal footing with other States that out­
side property holders are entitled. to go into the courts of that 
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State filld ti:re entitled to toot same condlt' on .of stability m by the ordinary and solemn pmoess of tire bn.Uot, by a majority 
those C!onrt s that they w.ould :find elsewhere/ Alie we not inter- of the tPeGPle, n-0t ,alone by _petitions :signed by 23 per eeut, not 
ested d.n that question? by the people without discussion, not by .a. people who •·have 

Mr. POINDEXTER. Not at all They hav.e no interest what- no~ to think with," as .one of our facet:i:oas reitizens Ea.id 
e1er in it, ::mil i0ne reason why they .:b.a.ve no interest in it is about a certain ieonventicm in the days of 1 96, but by a people 
because, in the r-emark.ahle ability of the framers of the Oonstitu- who do th.ink, who "hm·.e omething to think with," who lla·rn 
tion of th-e United States .in providing fur every contingen<!y~ an opportunity to read and means of communication and dis­
they ha-re provided for just the contingency mentioned by the cussion ()f the .merits of judges and other officials, after full and 
Sen.a.tor from Jdaho-that our Federal courts shall have juris- deliberate diseussion-n free nnd inreLUgent people, acting by a 
diction in the Sta.te of Arizona in whieh the people of other majority, in the orderly process of the bt1Uot. 
States can appear and over which the State and the people -0f M1'. HEYBURN.. lli. President--
Arizona haw no control The PRESIDING OFFICER. Does the .Senator from Wash-

Mr. HEYBURN. But till-- .ington yiekl further to th.e Senator from Idaho? 
The PRESIDING OFFICER. Does the Senat-0r from Wash- Mr. POII\TDEXTEJR. I yteld to the Senator from Idaho. 

ington yie:ld further to the Senat<>r fr-0m Idaho? Mr. HlDYBURN. ! :Should lik-e to suggest to the Senator in 
Mr. POTh"'D~XTER. I yield f.urther. the nature of a question whether a controverted question upon 
Mr. HEYBURN. But still the people must have .a right to which the integrity -and fitness -of a judge should depend eould 

go into the State of Arizona and do business and hav..e access be taken up n.nd discussed and decided within 30 days in a 
to any courts which are open to any other citizen. They ought State like Aruona? Suppose the withdrawal was based up~m 
not to be eompell-ed by reason of the character of the court to an alleged erroneous decision dn one Qf those great mining con­
a void the murts of the State in which th.ey a.re permitted under tests, som-e .of which I haive knO'VVn to last for more than six 
the constitution of Arizona to do business. Otherwise they months, it would have to .be gone over by the people of the State 
could not do business on an equal footing with other l)eople. -and detiermined as a basis :f-Or their \'Oting as ;to whether or not 

J\Ir. POINDFJXTER. The Senator seems to have a notion the judge was in erro:r. Does that seem to be a eonsenutive 
that the people of Arizona are going to initiat-e deliberately a method of government? 
regime of force-intelligently establi.shing a system of eourts in: Mr. POINDEXTER. If 'Such a thing as that actually -0c-
which they could not get justice. curred I would n{lt c-0nsider that the people were :particularly 

Mr. HEYBURN. No. conservative. But that lis another one of the things which 
MrA POIJ\"'DEJXTER. And that they are willfully going to does not exist except in the Senator's contemplation, and never 

establish courts for their own oppression instead of llie preser- will exist. It never will be possible to get even 25 pe-r cent ef 
vation of their rights. Every citizen -0f the United States who the people of Arizona to sign a petition for the reeall of a 
goes into the State of Arizona has the same right in the State judge because of a ·decision in a mining case, much less to get 
courts in those .matters in which the State courts have jurisdic- a majority -of them to recall him. They are uot going to be ex­
tion as, for instance, in the police regulations of the State and ercised by any such matters as that. 
the punishment of crime that any citizen of the State of Arizona I have known of conditicms of the judiciary where it would 

. will hav-e. The Senator seems to think that the people of have been possible to get 25 per cen.t i0f the people to sign a 
Arizona are deliberately going to .establish a system of courts petition for a recall, but it did n-ot depend upon any decision 
for their oppression, and tyranny, and wrong, .and injustice. I which the court had rendered. It might have depended upon 
submit that the people of Arizona can be depended upon to .a ;series and the general :course and tenor of the decisions such 
establish a system of courts in their own interest, and let every a judge had rendered. It might have depended upon som«; 
citizen -0f the United States come into the State of Arizona and misconduct lllpon his pa.rt, n.s in n ease whicll is recited in a 
look to those courts and depend npon the same justice from ,document which I hal"e in my hand of a judge in the State of 
those courts as do the people of Arizona in the prot~ction .of ·Montana.. ·Th€ reco.rds of the upreme court of the State show 
themselves and their property and their personal rights. that he was in a state of beastly intoxication during too 

Mr. HEYBURN. Mr. President-- · progress of an important tt·W O'ref' whkh he was l)resid-
The PRESIDING OFFICER. Does the Senat-0r from Wµ.sh-

1 
ing. One [nstance, even~ of that kind might not be sufficient to 

ington yield further? induce 25 per eent of the people to !l'ecall him. It might be 
Mr. HEYBURN. If I may once more interrupt the Sena- that fiey would be induced by a con.ditioo which is also re-

tor-- cited in this document of a judge of a supreme court in one of 
MrA POINDEXTER. I yield to the ;Senator for a question. the States of the Union who submitted~ ()pinion of the comt, 
Mr. HEYBURN. I was going to suggest that the .nonresid~nt which he ha<l been defogated to prep:11-e, to the counsel of :a 

could not initiate or take steps to remove the local ?udge, w~e ,great eorporation,, which w-a:s one of th:e a.mrties to the case, for 
the residents, should they suspect that the local Judge nnght his O. K. and revision before it was p:romulgated as an opinion 
not agree with them in regard to the case, might remov-e him the of th~ court. . 
day before the trial, and the nonresident would then have to i Such things as that, if they unfortunaooly exist, would bring 
commence over :again. about the filing of a petition by 25 per cent <>f fue people fur 

Mr. POINDEXTER. That is just a chimera. It is just au I the recall oQf a particular judge, and not because he tlecided a 
imaginary situation which the Senator conjures up out of his ease in favor of one party or the -o~. 
great imaginative powers. No citizen of Arizona can remove a r want to say to the Senator fram Idaho that if he has 
judge under this recall provision. grasped the true .significance of the .American cllaracter he 

Mr. HlDYBURN. Twenty-five per cent <>f them can. knows as well as 1 know that if there is one thing which would 
Mr. POINDEXTER. Twenty-five per (!ent can not remove keep a judge upon the bench and would insure thie favor and 

him. the support of an American popuJntion it wouJd be the fact 
Mr. HEYBURN. They can incapacitate him. No judge that tho-se people were convinced that he could not be swayed 

against whom a petition has been fil~d can go on with the trial from the righteous .course as .u judge, either ·by popular clrunor 
of a case. or .by the insidious intiuenee of some great party litigant. 

Mr. POII\TDEXTER. It is easy .enough to imagine difficulties This talk about a judge being recalled because he was ii.rm 
and obstacles. I am not a.n advocate, MI:. President, of a uni- in the line of duty, or about his being kept upon the bench by 
versal system of recall of the judiciaTy. While I illave no pmju- the people because, on the ·other band, he was reaciy to listen 
dices against "it, I am un advocate ,of allowing every jurisdic- to popular clamor and to decide cases as the mob wanted. him 
tion in the United States, every State which is a member of to decide them, is the most arrant nonsense and a most unjust 
the Union, to exercise its own judgment, and particularly the reflection upon the intelligence of the great people who llave 
deliberate will of its own people in regard to that question. I mad-e this Natioo. There is not a constituency in the Union, 
am not proposing it for my State a.t this :time. The :people of in :a Territory or in a Stn.te, which. would recall -a judge because 
my State are not proposing it for my State. But if eonditions he had established a reputation for :fea1·lessness in deciding 
arose in that State, as conditions have arisen in the Terrimry cases according to the right and merit of the cases, however 
of Arizona, and in their experience with the judiciary there, his decision might be. I have known of cases in which people 
which oonvineed the people that it is necessary to put a more were interested in a decision in a certain way and the decision 
direct control over the judiciary in the hands of tile people, l was the ether way. The judge had ctl1e applause of the people, 
do not consider that there is ~!Dy 1m.rticul:a.r danger in the way not because Jie decided the ease one way or the Qther way, but 
of giving that p@wer into tile hands of the people. because the people admired the character of the judge. They 

I nm not suggestin~ nnd llo cue is sn~oesting, so far us I am care wonderfully good judges r0f -character. I read somewhere 
aware, the unh·ersal ap11Ucntion of the recall of judges; but, as the other day that the :House of Commons (lf Great Brilnin 
I hm·e just snid, I ha:rn no :apprehension that evil wm result was a W()nderfully good judge in estirouting the charaeter of its 
from placing in the .h:lnds of a free and intelligent ,People pow~ membens, and that it soon took a man's .measure, and perhaps 
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the same thing is true of the Congress of the United States, but 
I will tell you a better judge of the character of men, and that 
is the people of the country. It does not take them long to take 
the measure of a judge upon the bench. They do not measure 
it upon this decision or that decision, but they measure it upon 
his course of conduct and his life. They believe in making but 
one test of his character: Is he a good judge, who can not be 
swayed by popular influence or by corruption or by the sinister 
influence of great litigants? If so, there is no great danger of 
his ever being recalled. They will welcome him upon the 
bench.and keep him there. 

There are too many cases, unfortunately, in this country 
where there are not good judges upon the bench. I am not in 
the habit of raking up the unfortunate things which occur here 
and there, and they are greatly in the minority in the number 
of our public officials, whether judicial or otherwise. In the 
discussion of this question, if you decide correctly, you must 
take notice of the fact, public notice, senatorial notice of the 
fact, that there are many cases where there are upon the bench, 
or have been upon the bench, just the kind of judges that 
Senators who are opposing this constitution say would be de­
veloped under a recall system. They say that you would de­
velop judges with their ears to the ground; in other words, 
judges who would listen to, outside influences in deciding cases. 
The reason this recall was proposed is because of the fact that 
in Arizona there were judges upon the bench, where there was 
no recall, who had their ears, not to the ground, perhaps, but 
who heard the corrupt whispers of some great poll.tical ma­
chine, combined with great business interests. 

Yes; as suggested to me by the Senator from Oklahoma [Mr. 
OWEN], the Southern Pacific Railroad and other interests of 
that kind. That is far more to be feared if, unfortunately, the 
people in the first instance should elect to the bench a man 
whose official actions were to be determined by any such in­
fluences, that he would be reached by such interests as the 
Southern Pacific Railroad, than that he would be reached by the 
so-called clamor of the people. The right kind of a judge 
would not be reached by either, any more than he would be 
reached as to a case pending in his court at the end of his 
term of four years, as provided in many States, and as is pro­
vided in the Arizona constitution, and the election was coming 
on, any more than he would be influenced in the decision of bis 
cases by the approaching election. I say that if such a judge was 
influenced by that, of course he would likewise be influenced 
by a recall, but if in either case he is subject to such influences, 
he is not a fit man to be upon the bench. You can not devise, 
with all the wit and ingenuity of man, a system of government 
which would be a success in the hands of officials of that kind. 
You have got to presume that there will be men of courage and 
honesty to enact, execute, and decide the laws of a country in 
o.rder to make a success of any system. The people of Arizona 
are now trying to devise a plan not to put temptation in· the 
way of judges, but to remove temptation from them, and to 
make them responsible to the people. 

1\lr. HEYBURN. Mr. President, will the Senator permit an 
interruption? 

The PRESIDING OFFICER. Does the Senator from Wash­
ington yield? 

Mr. POINDEXTER. I yield for a brief question, Mr. Pre~ 
ident. 

l\Ir. HEYBURN. Mr. President, in a contest after the peti­
tion for withdrawal had been filed, would there not be an in­
clination on the part of those who were charged with having 
an interest in the decision that was the basis of the withdrawal 
combining for the purpose of either retaining or expelling the 
judge? 

Mr. POINDEXTER. There would be absolutely no danger 
of that when the matter is to be submitted to the entire popula­
tion-no possibility of it. 

Mr. HEYBURN. Now--
Mr. POINDEXTER. If the Senator will allow me, there 

might be some danger of it, as was suggested by Justice Story 
when the question was submitted to the Legislature of Mas­
sachusetts as to whether the Legislature of Massachusetts 
should have the right to remove judges upon address without 
notice, without trial. He suggested that it was dangerous, and 
he pointed out the manner in which great influences might 
reach the ears of the legislature of which we have had too 
many examples since Justice Story uttered that prophecy. He 
had confidence in the people, and I repeat, as I said a moment 
ago, that while there might be danger of such influences affect­
ing the legislature, with power to remove without notice it is 
impossible that they could control the action of the people of 
the entire judicial district. 

Mr. HEYBURN. I have had personal knowledge of the fact 
that the Senator has had a somewhat extended and honorable 
career upon the bench, and I will ask Did the Senator ever 
know in his experience, either at the bar, before going on the 
bench, or when presiding over the court, of conditions arising 
ont of the trial of cases that in his judgment would seem to 
indicate or suggest the necessity of such a provision as this? 

Mr. POINDEXTER. Yes; I have already mentioned two of 
them this moriling. 

Mr. HEYBURN. I do not recall them. 
Mr. POINDEXTER. I dislike to repeat that history · and 

those instances which are well known. Let me read to the 
Senator a ' reference. I read from an address by the Hon. T. J. 
Walsh, of Helena, Mont, before the Washington State Bar As­
sociation at Spokane, Wash., July 28~ 1911, in response to the 
question of the Senator as to whether I had any knowledge of 
such cases. · 

Mr. HEYBURN. This is merely an address before the bar? 
Mr. POINDEXTER. Yes; it was an address before the bar 

association, but it is now an address before the Senate of the 
United States. I am going to read this in answer to the Sen­
ator's question. This gentleman had knowledge of what he was 
speaking, and the bar association was just as appropriate a 
place as any other to give expression to it Mr. Walsh says: 

The supreme eourt of my State­

That ist the State of l\fontana-
granted a new trial in Finlen v. Heinze (28 Mont., 548) because the un­
disputed evidence showed that the judge who tried the case, while 
hearing it, being more or less steeped in liquor, trafficked through a 
lewd adventuress with one of the parties to the action. Some chapters 
from the recent judicial history of this State might serve as well to 
mustrate tbe utility of a system through which could be secured the 
prompt elimination of a judge whose conduct was such as to excite 
deserved public reprobation. Had not the erring justice, who fied 
before the wrath of this association, kindled at the disclosure of his 
intrusting to counsel for one of the parties in a suit before him, a cor­
poration of great wealth, the preparation of the opinion of the court, 
voluntarily relinquished his seat, the people of Montana would have 
had abundant cause to be thankful had they been able to retire him 
under a recall. 

Mr. HEYBURN. The legislature could remove him. 
Mr. POTh'TIEXTER. There are 16 States in the Union in 

which the legislature has the power to remove judges without 
notice and without trial. 

Mr. OWEN. Thirty-two can remove them by act of the legis­
lature. 

Mr. CLAPP. Thirty-two States can do so, I think. 
Mr. POINDEXTER. I am very much obliged to the Senators 

for the correction. 
Mr. CRAWFORD. Mr. President--
The PRESIDING OFFICER. Does the Senator from Wash­

ington yield to the Senator from South Dakota? 
Mr. POINDEXTER. I yield. 
Mr. CRAWFORD. Is it not a fact that in a number of those 

instances it requires a two-thirds vote of the legislature, mak­
ing the action practically one of impeachment, although not 
upon the same grounds upon which impeachment would be sus­
tained? 

Mr. POINDEXTER. Some of them do not require a two­
thirds majority; and when--

Mr, CRAWFORD. Is it not so required in the great majority 
of those States? 

Mr. POINDEXTER. It is in a majority of them, but not in 
all of them. In one of them the majority of the legislative body 
of the State-a mere majority, not two-thirds-had the power 
of removing judges when the State was admitted into the Fed­
eral Union-one of the original thirteen Colonies. 

Mr. CRAWFORD. Yes; in one instance. Now I should like 
t<> ask the Senator another question. There does not seem to 
be any limit in this provision. The Senator has mentioned one 
or two cases commonly known, in which it seems to me very 
clear grounds for impeachment existed. I do not know whether 
or not an attempt to impeach was resorted to, but in the recall as 
proposed in the constitution of Arizona, and in the recall of judges 
as it has been advocated on this floor, no cause is to be assigned 
for the recall. It is to be an absolute exercise of the will of 
the majority. A judge may be recalled because be is not radical 
enough. It has been argued on the floor that he ought to be 
recalled if he is wrong temperamentally, although honest. 
Does the Senator approve of a recall based upon grounds like 
those? 

Mr. POINDEXTER. I do not approve of the recall based 
upon any specific grounds in the statute at all. I do not think 
the grounds ought to be stated. I think it is a matter abso­
lutely in the discretion of the people of the State, just as the 
election of a judge is in their discretion. If they are capable 
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of electing a judge, they are capable of reelecting him or of 
<lepo ing him from office. 

I understand that, although this system is in force in one of 
the States of the Union, it has never been exercised, and the 
probability is that it would scarcely ever be exercised in any 
juri diction where 1t was adopted. The existence of it would 
have the effect desired, just as the existence of water transpor­
tation alongside of a railroad has the effect of regulating rail­
road rates, even though the water transportation is not used. 
Tl:e existence of the power and the possibility of using it 
would have the desired effect of making a judge, where it is 
unfortunately necessary to take such steps, responsible to the 
people. 

The objection urged against the recall is that we should have 
an independent judiciary. I infer that Senators who make 
that argument mean that we should have a judiciary independ­
ent of the people. If they do mean that, this is the first time 
in the history of the struggle of the English-speaking race to 
establish their present system ·of government that that conten· 
tion has been made. The independence of the judiciary, as 
contemplated by the framers of the Constitution, as contem­
plated by the English people in the act of settlement in 1688, 
and in all of the struggles which the English people have had to 
establish their liberties as against the tyranny of the Crown, 
meant independence of the monarch and not independence of 
the people. The struggle was to make the judges dependent 
upon, or at least responsible to, the people, instead of making 
them independent of the people. Judges, as Senators well know, 
when this question came up in the course of years and in the 
development of the courts upon which our courts are modeled, 
were absolutely dependent upon the king. The king was the 
judge, and he delegated certain individuals to take his place, 
because in the multitude of his engagements he did not have 
time to look ofter the individual cases. 

Mr. ORA WFORD. Mr. President, will the Senator permit 
me? 

Mr. POINDEXTER. He delegated men to take his place. 
They represented the king, were appointed by the king, and 

' removed by the king at his pleasure. If the king was a benevo­
lent despot, the judge was satisfactory for the time being to the 
people, but if the king was a tyrant, as he often was, there 
were protests on the part of the people, and finally there was 
an establishment of the system that the judiciary should be 
independent, not of the people, but independent of· the king. 

Mr. ORA WFORD. Mr. President--
The PRESIDING OFFICER. Does the Senator :from Wash­

ington further yield to the Senator from South Dakota? 
Mr. POINDEXTER. I yield. 
Mr. ORA WFORD. Does the Senator not admit that there is 

a wide distinction between the relations, for instance, of a legis­
lator to the people or an executive officer to the people and the 
scope of duties that rest upon a judge? The legislator is enact­
ing a law by which the entire people of a State or a nation shall 
be controlled; an executive officer is enforcing that law; but a 
judge is deciding a question between private litigants, or he is 
deciding a question of which the most important feature is that 
the right of the minority shall be protected; it may be in a mat­
ter of religious belief, which awakens the deepest feelings that 
exist in society and where a majority may be arrayed against 
a minority. It may be a question involving race prejudice, 
which again awakens the deepest passions that can arouse man­
kind, and it may be a contest between one poor, weak human 
being and the vast majority. If the decision in such a case is to 
be controlled by the majority of the people, who can invoke a 
recall against the judge pending the trial, to what tribunal is 
the minority ever to appeal? To what tribunal under the sun 
can the one poor unfortunate who is facing the overwhelming 
sentiment that appears to be against him go? What answer 
does the Senator make to that. where you can invoke a recall 
and appeal simply to the right of the majority? 

1\fr. POINDEXTER. The first answer that I make to that, 
Mr. President, is that under our Constitution the Senator sup­
poses an impossible case. It is impossible that any court in this 
counh-y should have before it the decision of a religious question 
to the extent of enforcing religious obligations up0n an indi­
Yidual. The courts have nothing to do with that That is care­
fully taken out of the jurisdiction of the courts and of the Gov­
ernment. There is an absolute separation between religion and 
politics and Government in this country. The Senator is suppos­
ing a condition that is impossible. 

Mr. ORA "-1FORD and l\fr. ROOT addressed the Chair. 
The PRESIDING OFFICER. Does the Senator from Wash­

ington yield, and to whom? 
Mr. POINDEXTER. I yield to the Senator from South 

Dakota. 

Mr. CRAWFORD. We can take one instance, which stirred 
the State of Wisconsin a few years ago to its very foundation, 
and that was what was known as the Bennett school law, which 
involved the question of the reading of the Scriptures in the 
common schools and awakened all the prejudices and feeling 
that can be aroused upon a question of that kind. A case gets 
into court; 1t may involve a religious question; it may involve 
the enforcement of a quarantine or the invasion of what is re­
garded as a sacred personal security, against vaccination or 
something of that kind. Such a case should be tried by an 
impartial judge and not by a court under the infiuence of. what 
may be the predominating sentiment of the community; and 
where is the minority to go for protection if it is at the mercy 
of a recall? What answer does the Senator make to situations 
of that kind that do arise? 

Mr. ROOT. Mr. President--
Mr. POINDEXTER. If the Senator from New York will 

pardon me just a moment, I will say that the case to which 
t;he Senator from South Dakota has referred was simply a case 
which involved the preservation of the very principle which I 
have just stated-the separation of the State from religious 
matters. It was not a case which involved the religion or the 
religious scruples or the religious practices of any individual. 
The Senator from South Dakota can not devise any system of 
judiciary which would not be in some degree responsible to the 
people. You have got to have an appointive power. It is a 
question of to what degree the judiciary shall be responsible; 
whether it shall be far removed from the influence of public 
opinion or whether it shall be subject to a certain extent to 
public opinion. It is a necessity of the case. The minority can 
not control the judiciary and the majority can not control it 
free from the infiuence of the minority. Under the system 
which is proposed here the minority have their influence; they 
have--

Mr. CRAWFORD. Will the Senator permit me? 
Mr. POINDEXTER. They have their means of influencing 

the election. It is a minority that starts any recall proceed­
ings--one-fourth of the people-the minority of which the Sen-
a tor is speaking. . 

Mr. ORA WFORD. Upon that point the power that I want 
to see maintained in this country, if the Senator will permit 
me, is the power that the majority can not control and that the 
minority can not control the courts, just as the Senator said a 
moment ago. But are you not now, by your recall, removing 
that situation and putting in its place a situation in which the 
majority can control? And if the majority can control and 
review in this country the decisions of the courts, then I ask 
again to what tribunal can the minority ever go? 

Mr. OWEN. Mr. President--
Mr. POINDEXTER. If the Senator will allow me, I will 

answer the question again ; the s!lIIle question that I think the 
Senator has repeated several times. Under this system the 
minority makes its appeal to the public opinion of the State 
just as it makes its appeal if it is interested in the proposition 
under the present law in the election of a judge. You can not 
suppress, and there is no intention to suppress, the expression 
of the opinion of the minority, their influence in the election; 
and, as I stated before, the provision in this constitution is that 
n minority may institute the recall prxeedings. 

Mr. ORA WFORD. Mr. President--
The PRESIDING OFFICER. Does the Senator from Wash­

ington yield to the Senator from South Dakota ? 
l\Ir. POINDEXTER. Yes. 
Mr. ORA Wlf'ORD. I promise not to keep interfering with the 

Senator. But upon this very point: We are hearing criticism 
to-day of a recent decision of the Supreme Court of the United 
States. One class of people are saying that they wrote into 
the statute legislation that they had no right to put into it, 
and that court will be arrayed before public opinion by one set 
of people who are radical in their views. Another large number 
of people will sustain them, because they believe in the con­
servatism represented by the opinion of the court. 

Now, in a case of that kind or in similar cases, does the Sena­
tor believe that the power should reside in the people to thrash 
out all of the intricacies of an involved question of that kind and 
determine-as nonexperts-who is right and who is wrong, and 
have their decision become the permanent law of these United 
States? During one administration, sir, the controlling power 
may be conservative and would uphold with enthusiasm every 
decision that John Marshall wrote. The next administration 
might be radical, and if they had the power, might reverse and 
overthrow every decision that John Marshall wrote. 

Where would there be any permanency, I ask the Senator, 
in the decisions of the courts of this country if all could be 
reviewed by the majority under the recall or put in the mael-
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strom of heated discussion and an interrogatfon point Ife beyond 
eyery decision? No one would know what the decision <rf the 
maj'ority will be. Does the Senator believe that our courts in 
this country should be placed on a footing of that kind? 

l\Ir. POINDEXTER. No propositi~n has been made, as I 
stated before, to establish a universal system of recall. There is 
no question before this body of recalling the Supreme- Oourt or 
other Federal judges. But I do say that if the people of this 
eountry, qcting through constitutional means, desire to provide 
fu:r the recall of their Federal judges, they should. have, and do 
h:1Te, the power so to provide. 

The question that is before this Congress is an entirely differ­
ent one-as to the recall of judges in a State, its local judi­
ciary~ dealing with its local matters-and it is not for us to 
decide the merits even of that question. The question, the 
merits of which we are to decide, is whether or not those people 
ham the right to determine the question for themselves. 

Mr. CRA. WFORD. That is an entirely different proposition. 
Ur. WORKS. Mr. President--
The PRESIDING OFFICER. One moment. Does the Sena­

tor from Washington yield, and to whom? 
1\fr. POINDEXTER. I yield to the Senator from California. 
1\Ir. WORKS. The Senator from Washington has made the 

statement that there have been no prosecutions, no litigation, 
in tbis country involving religious rights. I can not allow that 
statement to pass without correction. There have been a nnm­
ber of prosecutions in this country aga.inst individuals for exer­
cisiug what they believed to be their religions duties, and they 
ha Ye involved religious questions; and as the Senator from 
South Dakota has very well said, there is no question that can 
be brought before the courts that is ll1rely to involve more prej­
udice, more feeling, a greater degree of public sentiment that is 
likely to- influence a vote upon a question of this kind, than a 
religious question. 

lUr. POINDEXTER. There ought not to be any religious 
questions before the courts, unless it should be the question of 
preserving the guaranty of the Constitution that there should 
be- no law respecting an establishment of religion, nor-prohibit­
fuO" the free exercise thereof. I am not familiar with the cases 
to which the Senator from Ca.pfornia refers, but certainly it 
should be the duty of a court to refuse to decide religious ques­
tions-not to decide them, but to refuse to take jurisdiction of 
them, except as just stated. 

But that is aside from the question Suppose you take it 
from the judiciary. The question still remains with the people 
as to whether or not religion is to be interfered with. It still 
remains with the legislative department to legislate upon those 
subjects within the Constitution, 01~ with the people to amend 
the Constitution. So there is no religious principle involved 
with relation to- the judiciary that is not applicable to the legis­
lature and to the people themselves. 

l\fr. HEYBURN. Mr. President--
. The PRESIDING OFFICER. Does the Senator from Wash­
ington yield to the Senator from Ida.ho? 

:Mr. POINDEXTER. Yes. 
:Ur. HEYBURN. I suggest that the legislature can not affect 

or change. a decision of a court. There. is no appeal to the 
legi lature from an erroneous decision of a court. 

l\Ir. POINDEXTER. The legislature can to as great extent 
and to a greater extent legislate in regard to these matters than 
a court can decide as to them. 

lUr. HEYBURN. That is before they are decided, but after 
they are decided the legislature can not affect them. 

Mr. POINDEXTER I am not speaking of a particular-case: 
I am talking of religions policy and religious establishments. 
Neither under the recall is there an appeal to the people from 
a decision of the court. There is no provision whatever for any 
interference by the people with any decision of the court. 

As I stated before, I have no apprehension that evil wm re­
snlt from placing in the hands of a free and intelligent people 
the power by orderly and solemn process to remove from his 
high position a judge who disgraces it by corruption, cruelty, or 
willful injustice. There is no danger of the masses of the people, 
nctuuted by public opinion,. seeking to do injustice t(} some in­
dividual litigant in a court, as Senators seem to apprehend,. nor 
that the majority will be contrelled by ma.lice or a desire to ov­
press some individual as to his ease pending in a court. 

The fea.r of a judiciacy entirely responsible to the people is 
a. class fear. It is fostered principally by the powerful growth, 
both natural and artificial, of 011r modern private monopolies, 
which are not so often seeking justice in our courts- as they are 
seeking favor and special advantage. . 

In putting this provision into their constitution the people ot 
Arizona: are engaged in a new phase of the same struggle their 
ance tors were engaged in-to free the judiciary from the con­
trol of powers and influences above and beyond the people. The 

guaranty of a republicarr form of government was a guaranty 
against monarehy or oligarchy. Does a single Senator in this 
body believe that ft was intended as a limitation on popular 
rigI:rts? 
_ The recall of judges in England is lodged in the Parliament. 

Popular government is far more extensive and powerful in Eng­
land than it is in this country. Parliament can recall immedi­
ately without notice any judge in England, and Parliament is 
directly subject to public opinion in England. 

There is no" such system of checks and balances there as there 
fs here, and yet that is the country which meets with favor 'as 
to their sy'3tem of government with the conservative Senators 
who seem to be afraid of intrusting power in the hands of the 
people. 

The referendum is continually put into practice in England. 
Immediately upon an adverse vote on a question of national 
concern it is submitted to the people, and if the people act upon 
it the result of their action takes immediate effect in the as­
sembling of the newly chosen House of Commons, which is the 
governing body of England-no-t as in this country after an in­
tervening period of more than a year, dul'"ing which time a Con­
gre s repudiated by the people, not responsible to the people, 
as expressed in their votes, meets and legislates for thos peo­
ple; and even after that period the will of the people as ex­
pressed at the pollS" takes effect only as to one of our two legis­
lative Chambel!s. 

There have been no disasters with respect to the peace and 
order of the community and the security of property and the 
sacredness of personal rights in England by vesting in the peo­
ple control over their judiciary and the control, the absolute 
control, and the immediate control over their Parliament 

There are tho8e, sir, who hold up in this country the refer­
endum as a populistic, and socialistic, and anarchistic proposi­
tion, and yet when our Canadian brethren across the line sub­
mit the reciprocity treaty to a referendum, immediately those 
who are opposing it in this country begin to say "it must be 
all right if the conservative Canadians in the Dominion of 
Canada adopt it." 

The learned Senator from Utah [Mr. SUTHERLAND] says that 
we ought not to indulge in experiments, but that we ought to be 
guided by the light of experience. I should like to know how 
we can be guided by the light of experience unless we indulge 
in experiments. You can never tell whether a system is going 
to succeed, you can never know from experience whether it is 
going to succeed until it has been tried. We have in this case, 
as the Senator- from Oklahoma [1\lr. OWEN] suggests to· me, 
ample experience. It is not an untried field. It hus I>een 
tried through the centuries and proved to be absolutely safe. 

I admit th.at this whole proposition and the entire Arizona 
constitution, particularly with reference to those questions that 
have been raised here, is a failure and falls to the ground at 
once if the premises laid down by those who have spoken 
against it here are sound; but I deny the premi es. Their 
proposition is that the people are actuated by passion and 
prejudice; that they are tyrannical; that they are unintelligent; 
that they are foolish. I think the distinguished Senator from 
Utah [Mr. S'uTHERLANDJ figures it out in an exact mathema.tienl 
formula that th.ere are 16 fools out of every 54 electors. I do 
not think: so. It may be so in Utah, but I do not think so, 
nor in any other State in the Union. 

l\fr: O'GOR:M:AN. l\fr. Presfdent--
The PRESIDING OFFICER. Does the Senator from Wash­

ington yield to the Senator from New Yorkr 
Mr. POINDEXTER. Yes. 
Mr: O'GORMAN. Do I understand the Senator fro.m Wash­

ington to state that popular government more generally pre­
vails in Great Britain than in tile United States? 

1\1 . POINDEXTER. Yes, I said that popular rights and 
the effect of pubiic opinion in England upon the Government 
was more- extensive, D)()re direct, and more powerful tl1an it is 
in this country. 

lUr-. CYGOR~IAN. I do not agree with the Senator in his 
view, but I ask a further question. Does he state that the 
power to recall English judges is confided to -the Parliament ? 

Mr. POINDEX'EER. Yes. 
Mr. O'GORUAN. The Senator offers that as a reason, then, 

why the- same power to recall should be vested in the people? 
Tile- pelicy of most of' the States of the Union, the power recog­
nized in the proposed Arizona constitntion, gives the right to 
remove a judge to the legi lature- of the several States, and if 
the Senator from Washington so- highly commends the British 
system, where t~ power to- remove a judicial offieer is vested 
in the legislature of the country, why do you oppose a similar 
policy here, eithe::- in Arizona or in any other State? 

Mr. POThTDEXTER. I do not oppose a similar policy here. 
I have no objection to the legislature of the State having the 
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power to remove a judge. I have no objection at the same time 
to the power to recall the judiciary being vested in a greater 
power than the legislature. I think it is more conservative, it 
is safer, it is more stable than to ha·rn it vested in the legisla­
ture. I called attention to the English system as demonstrat­
ing the fact that you can have a stable judiciary which is sub­
ject to immediate recall by a department of the people's govern­
ment outside of the judiciary .. 

Mr. O'GOR.MAN. Does the Senator from Washington state 
that in Great Britain the policy has ever existed of submitting 
the recall of a judicial officer to the vote of the people of the 
electorate? 

Mr. POI1''D.EXTER. I do not recall any instance in which 
that was involved. I can readily imagine--

Mr. O'GOR.MAN. I think we will be agreed that never in 
the history of the English Government have the people been 
permitted by a popular vote to determine whether a_ judicial 
officer shall retain his position or not. 

I only alluded to this observation of the Senator because in 
my opinion he is singularly unhappy in his illush·ation. 

Mr. POI~'DEXTER. I should like to say to the Senator, in 
reference to his last suggestion, that never in the history of 
GreV; Britain ha·rn the people of Great Britain, by popular 
vote at the polls, placed a judge upon the bench, any more than 
they ba ve taken him from the bench. At the same time, in the 
great State of New York, in which the Senator graced the judi­
cial bench for a long term of years, the people select their 
judges at the polls. I think, using the Senator's own language, 
the Senator from New York is singularly unhappy in his illus­
tration and argument against popular control of judges in thls 
country in calling attention to the fact that the English people 
do not, by popular vote, either select or recall their judges, 
because we ha-v-e demonstrated in this country that, notwith­
standing that is a fact in England, there is nothing impossible 
about it in this country. Popular choice or popular rejection 
of judges at the polls has been eminently successful in most of 
the States of the Union. 

I did not cite the power of Parliament over the judiciary as 
being identical in all respects with the power proposed by the 
constitution of Arizona. I did cite it as a demonstration or as 
an argument that if you can trust the legislative power with 
control over the tenure of office of the judges, by the same sign 
and for much stronger reasons you can intrust the people with 
control of the judicial'J. 

Mr. OWEN. Mr. President--
Mr. POll\1DEXTER. I hope the Senator from Oklahoma will 

excuse me for a moment. I can readily see in case an issue 
should arise in Great Britain over the rellioval of one of their 
judges by Parliament that it would make an issue upon which 
the people under their system would act. If Parliament in its 
attempt to remove a judge, or if the Government should pro­
pose a bill removing a judge, if it were an issue of sufficient 
public interest, involving questions of sufficient importance, and 
that resolution should be defeated in Parliament, immediately 
the question would be submitted to the people s:>f Great Britain 
a'.nd it would be decided at the polls. 

I do not hold up the Government of Great Britain as a model 
in all respects. No government is perfect. Nearly eyery gov­
errunent has some features better than other governments. We 
have some that are better, and Great Britain has some that are 
better than ours. I can readily understand the position of the 
Senator from New York. Coming from that section of Great 
Britain in which I understand he had his origin, or his an­
cestors, he would deny the proposition that Great Britain has a 
popular government. I agree with him entirely in that respect, 
as to that particular operation of the Government of Great 
Britain, but I sti11 contend that the action of public opinion in 
Great Britain has more direct and complete influence -in the 
enactnient and execution of its laws than public opinion has 
in this country. Parliament is immediately responsive to the 
people, and its power under the people is supreme. Its acts 
can not be vetoed by the executive nor held invalid by the 
judiciary. The influence of the people in choosing the Senate 
of the United States is diluted through the legislatures; only 
a portion of the legislature is chosen in a single election, and 

. only one-third of the United States Senate, at intervals of two 
years. Furthermore, our constitutional system has been per­
·rnrted by the growth of the power of party conventions, cau­
cuses, and committees, entirely irresponsible to the people, to 
an extent undreamed of in England. 

l\Ir. OWEN. l\Ir. President--
The PRESIDING 0.ll"FICER. Does the Senator from Wash· 

ington yield to the Senator from Oklahoma? 
Mr. POINDEXTER. I yield to the Senator. 

Mr. OWEN. I wish just to emphasize what the Senator from 
Washington is saying, that the conservative class of Great 
Britain regard the electorate of Great Britain as more con­
servative than the Parliament itself. They expressed that 
opinion in the tax laws proposed by Parliament in appealing 
to the bl)dy of the people against the more progressive action 
of the Parliament itself. 

Mr. POINDEXTER. That is Tery true. The privileged class 
of England have sought to appeal again and again to the people 
against the progressive program of the House of Commons. 
The constant practice in Great Britain is to submit to the 
people all questions of national importance upon which there is 
a vote against the Government in the House of Commons. In 
some instances, when there is no adverse vote, upon the volun­
tary action of the Government it is submitted, as in the instance 
suggested by the Senator from Oklahoma. 

Referring again very briefly, Mr. President, to the assertion 
which is made that the independence of the judiciary will be 
destroyed by giving the people an opportunity at times other 
than at the regular election to decide upon the tenure of office 
of judges, I want to say again that a judge's true character 
soon becomes known and established in his general reputation, 
and the accuracy of such popular estimate is proved by the rule 
of evidence which makes such general reputation competent 
evidence. Who is there, sir, who believes that a judge who by 
this true test bore a general reputation for honesty, fearless­
ness, integrity, and general competency on the bench could ever 
be removed from office by popular vote, even though in some 
particular case he should render an unpopular decision? 

There has been an unfortunate suggestion made in some 
quarters-I have not heard it in this body-that one thing to 
be considered in determining whether we should adopt the 
joint resolution as reported by the committee is the probability 
that Arizona would elect two Democratic Senators. I have no 
idea whether that is true or not, but the suggestion, coming 
from whomsoever it may, is most unfortunate. The time has 
long gone by when a political party can make capital for itself 
by calculating as to the gain or loss of a Senatorial vote by 
the admission of a State into the Union. I do not think that 
that consideration will influence the vote ·of a single Senator in 
this body. I refer to it chiefly in response to suggestions which 
have been made throughout the country outside of this body. 

The fact of the case is that, so far as parties are concerned, 
while it is true, as has been said, that this is a government by 
parties and must continue to be so, jockeying between the or­
ganizations of two great political parties, which organizations 
unite to effectuate their common purposes whenever a certain 
interest and a certain political system is involved, has largely 
destroyed the healthy, robust, partisan sentiment which once 
existed in this country in either one of the political parties of 
which we are now members. 

Mr. SMITH of .Michigan. Mr. President--
The VIC.ID PRESIDENT. Does the Senator from Washington 

yield to the Senator from Michigan? 
Mr. POINDEXTER. I yield. 
Mr. SMITH of Michigan. The statement of the Senator from 

Washington that partisan advantage has been suggested on the 
floor is entirely new to me. 

Mr. POINDEXTER. I said that I had not heard it sug­
gested on the floor. I have heard it suggested in other quarters, 
outside of Congress. 

Mr. SMITH of Michigan. I want to say that so far as my 
observation has gone-so far as our relation to this subject is 
concerned-I do not believe that the question of political par­
tisanship has entered into this matter at any stage, and I should 
feel very badly, indeed, if I thought that any Member of the 
Senate or any officer of the Government would be guided by that 
spirit in the consideration of a matter so important to the 
people of both Territories. , 

Mr. POINDEXTER. l\fr. President, I am thoroughly atis­
fied that what the Senator from Michigan has just said is the 
sincere expression of his feelings upon that subject, and that 
his conduct will be governed by that feeling. I know that to be 
the case, and, as I said before, I believe that to be the ca e with 
every Senator. But nevertheless the question has been di cussed 
and is being considered; whether or not it is anticipated that it 
would influence the action of Congress I do not know. It will 
not influence, in my judgment, the act~on of this body. . 

The tendency in the relations of parties in this country 
toward a natural party division, between a liberal party and an 
ultraconservative party, and that such a real division and 
natural alignment does not exist at the pre ent time, is em­
phasized by the fact that thls very question which I have just 
sugge::;ted is not a question being discussed before Congress at 
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this time, while on former occasions, when the adllission of 
States into the Union was proposed, it was discussed and was 
one of the paramount principles which determined the action 
of Congress. 

A good deal has been said, Mr. President, about the general 
character of the constitution of Arizona. It is to be ·noted 
that most of those Senator. who arc opposed to the admis~ion of 
Arizona into the Union under its constitution are in favor of the 
admis. ion of New l\Iexico under its proposed constitution. I 
think that circumstance is yery significant. It raises a query 
at once as to whether, if the proposed constitution of Arizona 
did not extend popular· rights and the influence of public opin­
ion in the government but took the opposite direction, the Sen­
ators who are opposing it would not be in favor of it. I infer 
that they would be in favor of it if it took an opposite direction, 
limiting and curtailing the rights of the people, because, as I 
said. they favor the con titution of Kew Mexico, which con­
tains, among other curious provisions, one of the most re­
markable that was perhaps ever incorporated in a constitution 
for a self-goyerning State. It is in the third section of the 
nineteenth article of the constitution of Kew Mexico, and is as 
follows: 

SEC. 3. If this constitution b<> in any way !'lo amended as to allow 
la'IYS to be enacte<l by direct >ote of tbe electors, the laws which may 
be so enacted shall be only such as might be enacted by the legislature 
under the provisions of this constih1tion. 

In other words, the delegates to that constitutional conven­
tion nndertook to limit the action of the people of New Mexico 
for all future time to be in accordance with the \iews of these 
delegntes upon these propo itions. If I should find myself at 
auy time in the position of opposing the admi8sion of States 
to t.l.le Union under such a. constitution as they themselves 
choo~e to adopt, I · would far rather oppose the admission of a 
State into tlie Union on account of a reactionary provision in 
its constitution such as that I have just read from the con­
stitution of Xew l\Iexico undertaking to tie the hands of the 
people fore,er. It seems to me an insolent suggestion to the 
people of that Territory to undertake to say to them that they 
can not in the future enart a constitution except such as meets 
the appro,al of these delegates. Of course, the provision will 
ha>e no effect; there is no power in the convention to make 
such a proyisiou. NeTertheless, it shows the sort of an instru­
ment prepared and the intention of those who adopted it. 

I wish to rean yery briefly, as a part of my remarks, from 
the same address of l\Ir. Wal. h, which I referred to before, a 
quotation incorporated into it from an article by IrTing Browne, 
in the Green Bag, in 1890, relating to the judiciary, in which 
he says: 

I have given the names of more than 100 judges, with particulars 
of many of tbem-

Referring to the judiciary, I · will say to the Senator from 
New York, of his State: 

I believe that under a system of appointment by the governor this 
test would not have bPen equaled in merit and distinction, and I point 
to it as a standing refutation of the argument that the people are not 
fit to name their judges. 
. Of course. if they are fit to name them at one time they are 
fit to name them at another time and to pass upon their fitness 
in a recall election. 

In the .American Law Review, answering this statement of 
l\fr. Browne, Mr. Leonard Jones says: 

The worst thing, however, about the elective system is not the fact 
t?mt it affords unworthy men the chance to obtain judicial office by 
purchase or other corrupt practices, but that it necessarily, to a greater 
or less extent, destroys the independence of the judges. 

The same argument is made against the electile system of 
judges that is made against this provision in the Arizona con­
stitution. He adds: 

What chance is there that a judge who is shortly to seek a reelection 
by the people will uphold the Jaw and justice in a case where the pop­
ular clamor is against law and justice? 

Rightly the gentleman who wrote this pa.per commenting on 
the quotation simply says: 

What chance, indeed, unless he be a man and not a caitiff? 
'Vith that kind of a judge the argument bas added force as ft· is 

directed against the electi>e system, because that kind of a judge is 
·likely to solace himself with the reflection that, so far as the recall is 
concerned, it may not be im·okeq against him anyway, while if his term 
is expiring and he seeks reelection be is up against it to a certainty. 
Moral courage is a quality cardinal in character in a judge. · He is 
called upon to exercise it in the daily discharge of his duties. He is 
fortunate, indeed. if he is not obliged repeatedly in bis official career 
to urave the enmity of powerful interests whose activity is more to be 
feared than an outburst of pai;;sion upon the part of a community or 
State against an upright public official who faithfully discharges his 
duty as he sees it. 

Of course, there ha·rn been a great many facetious remarks 
and frivolous arguments made against this system, and in one 
attack which was made upon it it is said that the Senator 
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from Utah [:Mr. SUTHERLAND] ::i.mused himself by booting the 
composite citizen around the Senate Chamber. That probably 
will not be as interesting as the composite citizen booting a 
candidate for the Senate around the State of Utah. It is a 
game in which there are compensations. If one is to .be booted, 
of course he likewise bas an oppo1innity to boot The Senator 
from Utah says that he is in faTor of giving the privilege to 
the voters of Utah to vote upon the election of Senators of the 
United States. 

Mr. S:\HTH of l\Iicbi~n.n. Mr. President--
The VICE PRESIDE:XT. Will the Senator from Washington 

yield to the Senator from Michigan? 
Mr. POINDEXTER. I yield. 
1\ir. Sl\fITH of ~1ichigan. If it does not interrupt the Sena­

tor, his sh·ictures on the New Mexico constitution, so far as 
the right to change it is concerned, I do not desire to contro­
vert at this time, but I simply desire to say to the Senator that 
56 per cent of the qunlifieu voters of New l\Iexico yoted for 
that constitution. I think it is the largest percentage of votes 
cast for the constitution of a new Sta,te of which I have any 
figures or with which I am at nll familiar. 

Mr. POI1\1DEXTER. Two-thirds of the voters in Arizona voted 
for the constitution of Arizona. 

l\lr. SMITH of :Michigan. No; the Senator is mistaken. The 
total vote on the approval of the Arizona constitution was 
12,187 votes out of a total Yoting population of 45,323. There 
were 3,822 votes cast against it, and 35 per cent of the qualified 
voters--

Mr. POINDEXTER. How many votes were cast for it? 
Mr. SMITH of Michigan. Twelve thousand one hundred and 

eighty-seven out of 45,32-3. 
Mr. POINDEXTER. How many votes were cast against it? 
.Mr. S.MITH of Michigan. Three thousand eight hundred and 

twenty-two . 
.Mr. POINDEXTER. I said two-thirds. There were more 

than two-thirds of the people voting on the proposition in favor 
of the constitution. 

Mr. Sl\IITH of Michigan. No; the Senator is mistaken. 
Thirty-five per cent of the total number of qualified voters voted 
in favor of the constitution and 8 per cent of the total popula­
tion voted in fayor of it. 

Mr. POI~"'DEXTER. The Senator is talking about the quali­
fied voters. I am speaking of the votes that were cast upon that 
question. 

.1\Ir. S~IITH of :Michigan. In order to be perfectly under­
stood I will say that by the census returns in 1910 Arizona has 
n population of 204,354, of whom 155,550 are native born and 
48. 04 ·foreign born. Of this population 118,576 are males and 
85,778 females. The total number of white males over 21 years 
of age is 65,133, of whom 39,427 are native born and 5,896 
naturalized. 

So of the total voting population, apparently 45,323, there 
were cast for the constitution 12,187 votes; against it 3,822, or 
a total of 16,009 on the question of its adoption, being about 35 
per cent of._the total number of qualified voters and slightly less 
than 8 per cent of the total population. The votes for the con­
stitution were less · than 27 per cent of the voting population 
and 6 per cent of the total population. 

l\fr. BOURNE. Mr . . President--
The VICE PRESIDENT. Does the Senator from Washington 

yield to the Senator froll} Oregon? 
Mr. POINDEXTER. If the Senator will permit me just a 

moment, I should like to say that I ha\e no issue whatever 
with the Senator from Michigan, because I am in favor of the 
joint resolution in the form in which it has been reported here 
by the committee for the admission of these Territories, and 
upon the same ground he has just mentioned as to the Territory 
of New l\Iexico, that these constitutions have been acted upon 
and adopted by the majority of the people of the proposed 
States, as represented by those voting upon the question. 

Mr. Sl\IITH of :Michigan. The votes that I have just read for 
the information of S~nators are not intended as a disparage-· 
ment of their claim, but in order that there may be no question 
as to the number of qualified voters of the Territory and the 
number of votes actually cast. 

Mr. BOURNE. Mr. President--
The VICE PRESIDENT. Does the Senator from Washington 

now yield to the Senator from Oregon? 
Mr. POI~'DEXTER. I yield. 
Mr. BOURNE. The fact in reference to the votes cast on the 

·Arizona constitution is that 62- per cent of the voters of the 
Territory, as represented by the vote for Delegate in the pre­
vious election, voted at the constitutional election. Out of that 



• 

3680 CONGRESSIONAL RECORD-SEN ATE. AUGUST 7, 

62 per cent 76 per cent of the 62 per cent voted in favor of the 
adoption of the constitution as it is now before the Senate. 

Mr. POil\'DEXTER. Some remarkable propositions are sub­
mitted in attacking this proposed constitution by the Senator 
from Utah [Mr. SUTHERLAND]. Among others, I find the re­
markable statement that-

Elerybody wlll agree that the average man is not as intelligent, as 
able, or as honest as the ablest, or the most intelligent, or the most 
honei::t. 

I do not know what deduction the Senator from Uta]l pro­
poses to draw from that profound statement. I suppose every­
body will agree that the man who is not able is not as able as 
the man who is able. However ominous it may be, I suppose 
we must admit it Having carefully laid this deep foundation, 
the learned Senator boldly proceeds to his apparent assump­
tion that 1 man is more honest than 10, and that the governing 
business should be cheerfully intrusted to as few as possible­
logically this would be the one ablest and best that the Senator 
speaks of-while the rest of the people devoted themselves to 
" feeding and clothing fumilies of 6 or 8 or 10 children." The 
Senator merely ignores the more or less widespread idea. that a 
more direct participation in the government and control over 
their officials may be of some benefit in the rearing of these 
families. 

He says: 
There are some who seem to imagine there is some mysterious virtue 

ln mere numbers; that 10 men are necessarily more intelligent, more 
moral, and more honest than 1 man ; that by adding together a thousand 
individuals, none ot whom has ever gone beyond the multiplication 
table., some strange and weird transmutation results by which the com­
binea mass is enabled to work out the most difficult problem in Euclid 
with the utmost accuracy. 

Of course there is not any such contention as that made. 
Nobody is proposing to submit a problem in Euclid to the com­
bined mass of the people; but should it be so submitted, it 
would be accurately solved, for Euclid himself, in the person 
of every great mathematician in the land, would be engaged 
upon it. I do not view this matter in the sense of composite 
action or composite citizenship. It is the individual action of 
all citizens acting as individuals, creating what is known as 
public opinion. The Senator from Utah proceeds to conclude 
his argument in this wise: 

Thus, following out this highly intelligent theory­
He says with fine sarcai:;m and irony-

whenever one is anxious to have a message carried with the greatest 
haste from one part of the city to another, obviously the thing to do 
is to employ not the fleetest messenger boy in the service, but arrange 
with 10 or a de>zen average boys to unionize the job. 

I think that the entire argument on botll sides of this ques­
tion may be epitomized in that illustration which the Senator 
from Utah bas adopted; and the fallacy of his proposition is 
perfectly patent in that statement. It is not proposed to elimi­
nate the fleetest messenger boy, supposing that the object to be 
accomplished is to send a messenger with the utmost dispatch 
and safety-it may be added, and security-from one part of 
the city to another, and to put in his place 10 average mes­
senger boys. That is not the proposition at all. The propo­
sition is that in the performance of this work, if you want to 
use messenger boys as an illustration, we will take the entire 
force of messenger boys, and they will all work together, the 
fleetest backed up by the strongest and most enduring and 
most reliable. We will have not only the fleetness of the hare, 
b11t also the industry of the tortoise, which sometimes wins the 
rnce. We are not going to exclude the fleetest messenger boy, 
as the Senator from Utah supposes; we are not going to elimi­
nate the ablest men; we are not going to take out of the action 
of the people in these matters all the wisest and best men and 
leave only average men. I think he allows that there are three 
wise men out of eyery 54, and he says they will be eliminated, 
and the average man will be taken. I do not know where he 
gets that noticn. It is for the yery purpose of securing the 
action of both the wise and good, who under the machine sys­
tem of politics are too often entirely excluded, that popular 
government is proposed. If there are only three there, you need 
them all the more, and we want to keep them there. We are 
going to let them have their influence; and I want to say that 
they "\\ill hnxe their influence in the community in proportion 
to their wisdom. If one man is abler, smarter, more enter­
pr" sing, and more successful than another in the community, 
Ms iufiuencc wiJI be in proportion to his virtue and his supe­
riority oycr his neighbors. 

I submit to the Senate that if we want to accept the illustra­
ticn of the Sena tor from Utah, supposing there is a difficult 
tnf'k for a messenger to perform, or if we are going to under­
tnke to do a difficult, dangerous work-to "carry a message to 
Garcia "-we would be more apt to succeed, we would insure 
the success of the enterprise by commissioning to perform it 

all the forces which were available, if it were possible to do 
so, and not by eliminating any of them. But the case is far 
more conclusive than the illustration. Nothing in human ac­
tion can be compared with the combined, orderly, and sys­
tematic action of an entire people. 

The proposition made by the Senator from Utah is entirely 
a mistaken conception of the purposes of these provisions. He 
says that there are 16 good citizens and 3 wise men. I do not 
know exactly what distinction the Senator proposes to make 
between the wise men and the good citizens; but by . ome 
fantastic alchemy which he claims will be put into operation 
by direct legislation or the- recall of public officials these 
wise men and good citizens will lose their virtue and wisdom, 
and in a sort of Dr. Jekyll fashion be changed and merged 
into a dull-witted imaginary monster filled with weak or evil 
passions which the Senator from Utah idealizes as the" average 
man." The real average man is a much better person. The 
truth is that under the outworn system of party machines 
there was a subtle political chemistry which overated like a 
death blight on the public activities of the best and v(sest 
men in many communities, and the purpose of the new plan 
is to call them into the greatest activity. 

This system, as I said before, is not untried as it is con­
tended. For six years the people of Oregon have had it in 
operation successfully and to the entire satisfaction of that 
State. I suppose if it had not been for that actual demm!stra­
tion the matter would not now recei"re the support throu~hout 
the country that it is receiving, because the people of this country 
are essentially a consenath-e people; they are not disposea to 
depart from the old forms of government As Thomas Jefferson 
wrote in the Declaration of Independence: 

.AU experience hath shown that mankind are more disposed to suffer 
while evils are sufferable than to right themselves hy abolish.in"' the 
form to which they are accustomed. "'" 

It is only upon great provocatlo~, and gradually, and by trial, 
experiment, labor, patience, observation, and trying these things 
out that the people of any community of this country can be 
induced to accept them. 

Some Senators talk about the. people of Arizona as though 
they were a foreign people, from Central America or the island 
of Haiti, and did not have a conception of free government and 
the ability to administer their own affairs. They have gone 
there and have worked out already a system of good government 
for their Territory. Through that experience and that labor 
and that tribulation they have made themselves able to adopt 
a satisfactory and safe constitution for their own government, 
and that is what they are asking Congress to recognize. 

Of course, it is easy enough to reduce the whole matter to an 
absurdity by imagining extreme cases, and that method is con­
tinually used in opposition to this joint resolution. 

One Senator says, "You can not ha.ve too much of a gooc! 
thing," and then goes on to draw a ridiculous picture of some 
extremes which might happen, which nobody has ever proposed. 
"You can not ha·rn too much of a good thing," he says, with 
solemn dictum, in arguing this question. You can haYe too 
much of any good thing, and all the evil in the world, so far 
from that statement being true, comes from having too much 
of good things. You can have too much of !lnything, and when­
ever you do have too much of it, it becomes, instead of a. good 
thing, an evil. Everything in the world is good if you do not 
have too much of it. It is no argument against this constit,u­
tion or against the system of government proposed under it to 
imagine extreme cases to which nobody e\er proposed it should 
be extended. 

Wise men framed the Government of A.thens, and wrote upon 
the walls of their temple-one of the axioms by which the people 
were to be guided-that there should not be too much of any­
thing. It means temperance and moderation. If one can not 
have too much of a good thing, the Senator should at once pro­
pose that his system of selecting only the wisest and best 
should be carried to its logical conclusion, and the best and 
wisest man, if he can be fonnd, be made the absolute ruler 
of us all. 

I am not called upon here to defend the operation of the 
{)rinciples of this lnw in the experiences which the people have 
had with it through a great many years in the State of Oregon. 
The Senator says that it is a failure, because in one instance 
there were a number of 1otes against a statute submitted to the 
people which he says was a bad statute. A great many people 
in his party might differ with him as to whether or not it was 
a bad statute. It is no argument against the intelligence of the 
people, supposing him to b-e right in that respect, that they 
defeated it, even though there was a minority that voted in 
fayor of it. It is easy enough to pick inst:inces in this body, 
in Congress, when laws which Senators might consider to be 
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absurd receive the votes of a number of Senators. I am satis­
fied that this joint resolution that the Senator from Utah 
characterizes as so dangerous, so unconstitutional, so absurd, 
and so much without reason, just as he characterizes this 
statute of Oregon, which, he said, demonstrated the stupidity 
of the people of that State, because some of them voted for it; 
that this joint resolution, which the Senator from Utah says 
is so bad, will receive the votes of a majority of the Members 
of this body. The fact that the Senator from Utah does not 
agree with the statute which received the votes of a certain 
number of the citizens of Oregon, even though they were a minor­
ity, is not any argument against the success of the system. 

I remember one case wliich the Senator cited as an instance 
of the incapacity of the people of Oregon, where the seine fisher­
men in the lower Columbia River proposed a law to shut off the 
wheel fishermen in the upper Columbia, and the wheel fisher­
men of the upper Columbia proposed a law to shut out the seine 
fishermen in the lower Columbia, and he says that the people of 
Oregon showed their utter incapacity in that matter by enacting 
both laws. I submit, Mr. President, that that was a very rea­
sonable and sensible thing to do. The result of it was that it 
put the regulation of that matter back into the hands of the leg­
islature; and anybody who is familiar with the fishing business 
in the Columbia River knows that it was a very good and sensi­
ble thing to shut it off for a while, so as to give, for at least one 
year, an opportunity for the salmon to replenish the river. I do 
not consider that instance, which the Senator from Utah so elab­
orates, as a reason why this system should not be adopted, nor 
as any demonstration whatever that the people were not capable 
of discriminating. I think it was a case where they exercised 
good judgment. 

The Senator from Utah says that-
The recall contemplates not an "empire of laws" to be executed with 

impal'tiality and exactness, but an empire of men who punish not ac­
cording to some fixed and definitely prescribed rule, but according to 
their · undefined, unrestrained, and tmlimited discretion. 

There is no proposition in this constitution, sir, to suspend the 
operation of law, to interfere with due process of law, or · to 
abolish any functi_on of the G;overnment. Every case that is iu 
litigation in Arizona·, if this constitution is adopted, will come 
for trial before a court constituted with the same fuil powers 
and jurisdiction of any other trial court, with a judge chosen 
by the people and sworn to execute the law. There is no provi­
sion for interfering in any way with a decree of a court except 
in the ordinary processes of appeal or motion. I am at a loss 
to understand the purpose of arguments of that kind against 
this proposed constitution, because they are calculated to de­
ceive no one. If the statement were true, we might well r-ote 
against this joint resolution. It is not true, but is utterly un­
founded. 

He quotes John Adams-and that is as pertinent as the argu­
ment some Senators have advanced that this plan is not a repub­
lican form of government-as saying: 

That form of government which is best contrived to secure an im­
partial and exact execution of the laws is the best of republics. 

The constant difficulty under the present status, which the 
Senator from Utah is so loath to change, is that there is neither 
impartiality nor exactness in the execution of the laws. Cabals 
in the Government, as in the case of the pure-food laws, either 
construe them out of existence or modify their application to 
suit private interests. Too often it is the case in the courts that 
the great and powerful escnpe entirely the vengeance of the law. 
which is enforced with R heavy hand upon the poor and weak. 

The Senator further says: 
But under the system tl\ey will in the end get legislators that no 

thoughtful people ought to have and judges whom no free people should 
be satisfied with. 

The word " system " is in italics in the RECORD ; not in quota­
tion marks. " Under the system ! " How true it is that " under 
the system" they have had "legislators that no thoughtful 
people ought to have and judges whom no free people should be 
satisfied with." The "system" of corrupt politics and corrupt 
business has. in many instances imposed such officials upon the 
people, and I presume that that is the reason the citizens of 
Arizona adopted a provision in their constitution by which they 
can get legislators and judges whom a free people can be satis­
fied with, and if they are to be in reality, and not in name only, 
.a free people we must not take from them the means of working 
out this salvation. • 

If this were an irrevocable proposition, Mr. President, such 
as was attempted to be incorporated in the constitution of New 
Mexico, and there were a provision in this constitution that 
these measures, once adopted, could never be revoked, there 
might be some reason for pausing before passing this joint reso­
lution; but the fact is that at all times they are subject to the 
action of the .people. There are liberal provisions for the 

amendment of the constitution by the people, and if at any time 
in the operation of these new agencies of popular government, 
which have already been tried by the people of a great State 
in this Union for a number of years, they should prove unsuc­
cessful, the same people who ham adopted them have the power 
to revoke them. 

I submit, Mr. President, that this Senate and this counh·y 
can not afford to establish for the first time in our history the 
proposition that a Territory which is to be admitted into the 
Union shall not have the right, within the limits of the Con­
stitution of the United States, to frame its own local government 
in accordance with the desires of its people. Should we degrade · 
Arizona, and by mere power force her to change her constitu­
tion, and admit ner, so humbled, into the Union, every other 
State, being her equal, will be likewise humiliated. 

Mr. BORAH. Mr. President, I shall vote upon the pending 
measure in the way which, in my judgment, will most certainly 
insure these Territories admission as States to the bnion. The 
constitutions submitted by the respective Territories conform to 
the terms of the enabling act. They are also, in my judgment, 
republican in form, as that term was used and is understood 
in the guaranty clause of the Federal Constitution. I propose 
to vote for their admission, therefore, notwithstanding there is 
'One provision in the Arizona constitution to which as a principle 
and policy of government I do not subscribe. But the right of 
local self-gor-ernment is an indispensable-and, to my mind, 
should be an inviolate principle under our system, and not­
withstanding my individual views and objections l must concede 
the right of the people of Arizona to settle that question for 
themselves. So long as their constitution is republican in form 
I feel that the proper rule is to leave the details to the people 
who are to live under it. 

But in view of. the fact that either or both of the resolutions 
require the submission of the question of the recall of judges 
again to the votes of the people, I want to submit some reasons 
why, in my judgment, the people should not retain it in their 
constitution. In other words, I am not quite willing to cast my 
vote for the constitution of Arizona without a word upon this 
important subject. I am not willing that my vote shall be con­
strued as an indorsement of the principle. While it is not 
unrepublican in form, I believe it to be unwise in [Jrinciple. 
While the people of Arizona, under the great and indispensable 
and fn:violate rule of local self-government, have the right to 
settle it for themselves, I want, in the friendliest spirit toward 
these sp~ndid people of Arizona, to suggest something as to the 
wisdom of retaining it 

There is another reason which leads me to this conclusion 
and that is that we would have no power to keep this provisio~ 
out of the State constitution of Arizona if Arizona were once 
admitted. In other words, while we might compel Arizona to 
leave this provision out during the period of being admitted to 
the Union, upon the admission being complete Arizona could 
reinstate it in the constitution. I think, therefore, that it 
serves no good purpose to demand temporarily that which we 
can not effect permanently.- It seems to me that we ought, 
therefore, to submit this matter in reason and in argument and 
leave it at last where our system of government intended alJ 
such things should be left-to the people of the State-to settle. 

The ultimate object, Mr. President, of all good government is 
to at last insure an impartial distribution of justice. The pur­
pose and object from the beginning in the affairs of govern­
ment are to at last see that each and every citizen is fairly 
dealt with in the administration of the law by the courts. As . 
I view it, an independent and an untrammeled judiciary is in­
dispensable to the attainment of that high purpose. 

When I say an " independent judiciary" I do not mean, as 
has been suggested by the Senator from Washington [Mr. 
POINDEXTER], a judiciary independent of the people, but I mean 
faithful construction and interpretation of the law as the peo­
a judiciary authorized to act and delegated to perform its 
duties independent of any other influence than that of the 
ple through their lawmaking department have written it. It 
is not a fair statement of the position of those who oppose the 
recall of judges to say that they desire a judiciary independent 
of the people. They believe that a judiciary controlled by no 
influence outward or exterior to the terms of the law is a 
judiciary which best serves the interests of the people. That, in 
our judgment, constitutes the fairest and ablest judiciary, and 
the fairest and ablest judiciary is the best judiciary for the 
people. 

If I could have my way, I would elect all State judges, but 
I would elect them for a reasonably long term of years and at 
a time when gem~ral elections were not to be held. I would give 
an opportunity free of politics as it is possible to have it for 
the election by the people of their judges. But I would . strive 
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to remove them further from politics rather than bring them 
closer and oftener to it. I would also strive to have their elec­
tions turn upon their general qualifications, their character, 
learning, and standing, rather than their decision in a particular 
case. 

As to the Federal judiciary, I would leaye it as it is. I do not 
believe the wisdom of the fathers could be improved upon in this 
respect. I would, however, carefully guard the Federal judi­
ciary from some influences to which I shall refer later. There 
was no division, l\fr. President, among those who framed the 
Constitution upon the subject of life tenure for judges. Those 
who wrote the Federal Constitution differed upon almost e"\""ery 
important subject which came before them, and differed exten­
Si"le1y and earnestly upon many of said subjects. But upon 
this, in some respects, the most important proposition upon 
which they were called upon to pass, there was practically no 
difference Qf opinion. When the measure came finally to be 
yoted upon as to the provision for the life tenure of judges or 
service during good behavior, if I recall the history of that con­
Yention correctly, there was no dissenting ·vote. 

It is true, I belieYe, that Mr. Dickinson moved at one time 
that the judges be subject to recall or removal by the President 
upon the petition of Congress, but this received practically no 
support. Mr. Wilson, of Pennsylvania, who was perhaps the 
most thorough adYocate of popular principles in the convention, 
who was in favor of electing Senators by popular vote, who went 
so far as to say that there was no necessity for the representa­
Urn principle· in government other than the fact that the people 
could not all meet together, earnestly opposed even the resolu­
tion submitted by l\f r. Dickinson. Upon this question, this prin· 
ciple so essential and indispensable, and in some respects new, 
collilidering the jurisdiction and the power of the court, there 
were no differences of any moment between the fathers who 
framed the Constitution. 
· I desire before proceeding to the argument to call attention 
to some declarations upon the part of those who have given 
mueh attention to this subject, because I think we can not safely 
proceed with a discussion of these matters dissociated entirely 
from the experience and wisdom of those who have gone before. 
We will find as we review their declarations that the reasons 
submitted have not been changed because of any change in the 
condition of affairs; in other words, the reasons which prompted 
those men to do as they did and to create the judiciary in the 
way they did are reasons which, it seems to me, ought to ob­
tain at '!.ll times, as they apply to society under whateiver form 
or condition that society may be found to exist. 

It was said many thousand years ago in the Book which is 
the foundation of all our building morally t.hat-

Ye shall not respect persons in judgment; but ye shall hear the small 
as well as the great ; ye shall not be afraid of the face of man. 

That represents the attitude and the position of the ideal 
judge. While I am frank to confess that no system which the 
ingenuity of mankind can devise would bring about that exact 
condition of affairs, the effort upon the part of the human family 
should always be in the direction of securing that kind of a 
tribunal Again, in this same great Book it is said: 

Thou shalt not respect the person of the poor, nor honor the person 
of the mighty; but in righteousness shalt thou judge thy neighbor. 

The design should be to place the tribunal which distributes 
justice between man and man in such a position that no in­
fi uence shall work other than the single influence of administer­
ing equal and exact justice, regardless of whether the party is 
poor or rich, great or small, influential or otherwise. If I mis­
take not the wisdom which bas gone before, if I mistake not the 
influences which control human nature, if I mistake not the 
powers which effect and mold our action consciously and uncon­
sciously, the principle of the recall of judges would work .against 
that proposition rather than in favor of it. 

The Father of our Country, in writing his letter of April 3, 
17tl0, to Mr. Jay, notifying him of his appointment as Chief 
Justice, ~id: 

I haye always been persuaded that the stability and success of tbe 
National Government and consequently the happiness of the people of 
the United States would depend in a considerable degree on the interpre­
tation and execution of Us laws. In my opinion, therefore, it 1s im­
portant that the judiciary system should not only be independent in its 
operation, but as perfect as possible in its formation. 

John Adams said: 
The dignity and stabillty of government In all its branches, the 

morals of the people, and every blessing of society depend so much 
upon an upright and skillful adminlstration of justice that the judicial 
power ought to be distinct from both the legislative and executive and 
independent upon both, that so it may be a check upon both as both 
should be checks upon that. The judg~s, therefore, should be always 
men of learning l!'nd experience in the law, of exemplary morals, great 
patience, calmness, coolness, lllld attention. Their minds should not 
be distracted with jarring interests ; they i>h-Onld not be dependent upon 
any man or body of men. 

Mr. Hamilton, discussing ~ question in one number of the 
Federalist, said : 

The considerate man of every description ought to prize whatever 
will tend to bege.t or fortify that temper in the co01·tsl as no m:m can 
be sure that he may not be to-morrow the victim or a spirit of in· 
justice by wblch he may be a gainer to-day . . And every man mnst now 
feel that the inevitable tendency of such a spirit is to saP. the founda­
tions of public and private confidence and to induce in its stead uni­
versal distrust and distress. 

Mr. Bayard, in the noted discussion which took place in Con­
gress over the judiciary at the beginning of the last century, 
used these strong and admirable words : 

Sir, the morals of our people, the peace of the country, the stability 
of the Government rests upon the maintenance of the independence of 
the judiciary. • • • The essential 1nterests1 the permanent wel­
fare -0f society require this inde~endence not, sir, on account of the 
judge-that is a small consideration-but on account of those bet\Teen 
whom he is to decide. You calculate on the '\7eakness of human nature, 
and you suffer the judge to be dependent on no one, lest he should be 
partial to those upon whom he depends. Justice docs not exist where 
partiality prevails. A dependent judge can not be impnrtial. Independ­
ence is therefore essential to the purity of your judicial tribunal. 

Again, he said : · 
Let their existence depend upon the power of a certain set of men 

and they can not be impartial. Justice will be trodden under foot. 
Your courts will lose all public confidence and respect. The judges 
.will be supported by their partisans, who in their tum will expect im­
punity for the wr-0ngs and violence they commit. The spirit of party 
will be inflamed to madness, and the moment is not fur of! when this 
fair country is to be desolated with civil war. • • • The inde­
pendence of the judiciary was the felicity -0f our Constitution. * • • 
Prostrate your judges at the feet of party and you break down the 
mounds which defend you from this torrent. 

Mr. Webster said upon one occasion: 
There is . nothing after all so important to individuals as the up· 

r.lght administr.ation of justice. This comes home to every man; life, 
liberty, reputation, property, all depend upon this. No government does 
its duty to the people which does not make ample and stable provision 
for the exercise of this part of its power. Nor is it enough that there 
are courts which will deal justly with mere private questlons. We look 
to the judicial tribunal for protection against illegal or unconstitutional 
acts from whatever quarter they may proceed. The courts of law, inde· 
pendent judges, enlightened juries, are citadels of popular liberty as 
well as temples of private justice. The most essential rights connected 
with political liberty are there canvassed, discussed, and maintained; 
and if it should at any time so happen that these rights should be in­
vaded, there is no remedy but a reliance on the courts to protect and 
vindicate them. 

Upon another occasion, speaking in eulogy of the life of 
Justice Story, Mr. Webster said: 

I pray Heaven that we may never relinquish the independence of the 
judiciary. A time-serving judge is a spectacle to inspire abhorrence. 
The independent judge draws around him the resJ,>ect and confidence of 
society. Law, equity, and justice require that this should be done and 
that should not be done. And judicial decisions should command entire 
acquiescence from full confidence in the purity and integrity and learn­
ing of the judge. 

Mr. Kent, the fu·st great commentator upon American law, 
says: 

The independence of the judiciary is just as essential to protect the 
Constitution and laws against the encroachment of party spirit and 
the tyranny of faction in a republic as it is in a monarchy to protect 
the rights of the subject against the injustice o:f the crown. 

Mr. Story, in his well-known work on the Constitution, says: 
Upon no other branch of the Government are the p~ople so dependent 

for the enjoyment of personal security and the rights of property, and 
it is hardly necessary to add that the degree of protection thus afforded 
is conditioned in turn upon the wisdom, stability, and integrity of the 
courts. 

We think of Edmund Burke generally as alone and only a 
great orator, but he was a master of the science of politics, 
using that term in its highest'and best sense. Among the multi .. 
tude of brilliant men~from that unhappy isle he stands out dis· 
tinct and impressive in not only his brilliancy, but his profound 
insight into goYernment. He said: 

Whatever is supreme in a State it ought to have ns much as possible 
Its jud.icial authority so constituted as not only to depend upon It, but 
in some sort to balance it. It ought to give security to its justice 
against its power. It ought to make its judicature, a.s it were, some­
thing exterior to the State. 

Mr. Harrison, late President of the United States, said: 
Courts are the defense of the weak. The rich and powerful have 

other resources, but the poor have not. A. high-minded, independent 
judiciary that will hew to the line on questions between wea.lth and 
labor, between the rich and the poor, is the defense and ·the security of 
the defenseless. 

Wendell Phillips during his career bad something to do with 
the question of the effect of popular sentiment upon the judi­
ciary and upon judges. He spent his brilliant career in defend­
ing a class who at that time had few defenders in any part of 
this country. He realized the fact that no system could entirely 
remove the judiciary from the effect and control of popular 
opinion, and I realize that, do what we may and struggle as we 
will, the power of popular opinion will intrude itself at times 
into the temple of justice. Wendell Phillips said upon an occa­
sion when this subject was being discussed: 

We know the unspeakable value of a high-minded, enlightened, 
humane, independent, just judge--one whom neither fear, favor, afree.. 
tion, nor hope o:f reward can turn from his course. 
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I desire to call briefly the attention of the Senate to later 
authorities as I seek to cover some considerable time in history 
in order to get a drift of opinion in this matter. 

Dr. Woodrow Wilson has been quoted a number of times of 
late by reason of his peculiarly honorable and high position in 
public thought, and I call attention to a word from him upon 
this subject. He has given it his consideration, not only from 
the standpoint of a student, but of late undoubtedly, as he has 
other questions, of a man in the practical affairs of life. 

The recall is a means of administrative control. If properly regulated 
and devised, it is a means of restoring to administrative officials what 
the initiative and referendum restore to legislators, namely, a sense of 
direct responsibility to 1he people who choose them. · 

T.'.le recall of judges is another matter. Judges are no~ lawmakers. 
They are not administrators. Their duty is not to determme what the 
law shall be, but to determine what the law is. Their independence, 
their sense of dignity and of freedom, is of the first consequence to the 
stability of the State. To apply to them the principle of the recall is 
to set up the idea that determinations of what the law is must respond 
to popular impulse and to popular judgment. 

It is sufficient that fbe people should have the power to change the 
law when they will. It is not n~cessary that they ~hould directly in­
tluence by threat of recall those who merely interpret the law already 
established. The importance and desirability of the recall as a means 
of administrative control ought not to be obscured by drawing it into 
this other and very different field. 

Col. RooseTelt, speaking to the people of Arizona, said: 
Speaking generally, and as regards most communities under normal 

conditions, I feel that it is to our self-interest, to the interest of decent 
citizens who want nothing but justice in its broadest sense, not to adopt 
any measure which would make judges timid, which would make them 
fearful lest deciding rightly in some given case might arouse a storm 
of anger, temporary but fatal You should shun every me~sure which 
would deprive judges of the rugged indifference and straightforward 
courage which it is so preeminently the interest of the community to 
see that they preserve. 

1\!r. CLAPP. Wi11 the Senator pardon me? 
The VICE PRESIDENT. Does the Senator from Idaho yield 

to the Senator from Minnesota? 
Mr. BORAH. I do. 
Mr. CLAPP. Is it not only fair to ex-President Roosevelt that 

his statement, made either at that time or at some subsequent 
time, to the effect that as to one of these States, at least,· they 
should have a judicial recall, should accompany his suggestion 
there? I understood him to make such a suggestion later. 

.Mr. BORAH. I have not that statement of Col. Roosevelt, 
although I know that he made it; and if the Senator from 
Minnesota has it, I shall have no objection to incorporating it 
in my remarks when I print them. 

Mr. WORKS. Mr. President--
The VICE PRESIDENT. Does the Senator from Idaho yield 

to th~ Senator from California? 
Mr. BORAH. I do. 
Mr. WORKS. I apprehend that the Senator from M"mne­

sota refers to the State of California. In substance, Col. Roose­
velt did make the statement in my State that conditions might 
exist, and he was led to believe they did exist in the State of 
California, which would justify the recall of judges. 

I happen to know something about how that change of senti­
ment came about. Col. Roosevelt was interviewed by certain 
gentlemen, who undertook to make him believe that the condi­
tion of the judiciary was worse in the State of California than 
it is elsewhere. 

Now, I desire in this place to resent that sort of a statement 
made with respect to the judiciary of the State of California. 
It is not true. Col. Roosevelt was misled with respect to it. 
The judiciary of the State of California will compare, in my 
judgment, in honesty, in integrity, and wisdom with that of any 
other State in the Union. We have some bad judges in the 
State of California-I suppose they have some in almost every 
State in this country-but they are few and far between, and 
there is no justification for the statement made by Col. Roose­
velt that the recall shoald be applied to the State of California 
more than to any other State in this Union. 

Mr. CLAPP. If the Senator from Idaho will pardon me, I 
certainly did not intend to share in any reflection on California, 
because when I called the attention of the Senator from Idaho 
to the statement I had it in mind that Col. Roosevelt applied 
the suggestion to Arizona. 

What I wanted to say was that the quotation which the Sen­
ator from Idaho was making would seem to be made for the 
purpose of using Col. Roosevelt as an authority against the 
recall; and in that connection I did think his entire statement 
upon the subject ought perhaps to be considered. 

l\Ir. BORAH. The statement which I quoted was made by 
Col. Roosevelt upon his visit to Arizona and to the people of 
Arizona; and I feel entirely free to say that notwithstanding 
the Colonel made some remarlrn in California, occasioned by a 
repre entation as to local conditions, he still feels as he bespoke 
himself in Arizona. 

Mr-. President, the State 'constitutional convention held in 
1829 in the State of Virginia was one of the most remarkable 
conventions of that class that has ever been held in this country. 
The subjects which were up for discussion were subjects of 
profound interest to the people of the entire State and had ex­
cited a great deal of discussion upon the part of the people. 

The membership of the con'°ention was extraordinary. Ex­
President Madison was a member of the convention. Ex-Presi­
dent James Monroe was its president and presided at such 
times as his health would permit. The brilliant and somewhat 
ill-fated genius, John Randolph, of Roanoke, was also a member 
of the convention. The Chief Justice of the United States, 
John Marshall, had consented to give to his native State the 
benefit of the wisdom of his ripened years and, though Chief 
Justice, he was a member of that convention. He was now in 
his seventy-fifth year, a stately and sublime figure. 

His career had been a i-::lngularly great one. He had been a 
soldier at Brandywine, at Germantown, at Stony Point, and at 
Valley Forge. He had bf"ln a lawyer of surpassing ability at 
the bar. He had been a Member of Congress, and as such 
made the celebrated argument in the matter of the extradition 
of Nash which, it is said, settled the law so far as that class 
of cases is concerned. 

He had represented his country at foreign courts. He had 
been for years the Chief Justice of the Supreme Court, and as such 
had wTitten the opinion in the case of Marbury against Madi­
son, of Gibbons against Ogden, of McCulloch against Maryland, 
the Dartmouth College case, and other noted cases, which 
laid broad and firm the foundations of constitutional law in 
this country. No man then living was a greater master of 
constitutional law, of the science of jurisprudence, than John 
Marshall, and it was in this debate that he expressed his views 
with reference to this important subject. I think I can recall 
a paragraph from the debate: 

Advert, sir, to the duties of a judge. He must pass between the Gov­
ernment and the man whom the Government prosecutes. He has to 
pass between the most powerful individual in a community and the 
poorest and most unpopular. It ls of last importance that in the per­
formance of this duty he presei"ves the utmost fairness. Need I press 
the necessity of this? Does not every man feel that his own personal 
security and the security of his property depends upon that fairne ? 
The judicial department comes home in its effect to every man's fire ide . 
It passes upon his property, his reputation, his life, bis all. Is it not 
to the last degree important that be should be rendered perfectly and 
completely independent, controlled alone by God and his conscience ? I 
have always thought from my earliest youth until now that the greatest 
scourge an angry Heaven ever inflicted upon an ungrateful and sinning 
people was an ignorant, a corrupt, or a dependent judiciary. 

Mr. President, we are not at liberty . to wholly disregard the 
views of one who not only knew the law from the study which 
he had given it, but had known what it was to discharge the 
duties of a judge under very trying circumstances. He had 
grappled with questions upon which the life of nations depend 
and under merciless fire. No man ever more completely lived 
up to the philosophy expressed from his lips than John Mar­
shall had lived np to the philosophy which he gave to the con­
vention in his declining years at the time they were framing the 
constitution of Virginia. 

We do not gather very much information, in my judgment, 
from reading the superficial account conveyed to us by the his­
torian who begins with the discovery of America and com­
pletes in two or three volumes his history down to the present 
day. In it there is very little information of the real contests, 
the real conflicts which tried men's souls, especially in the quiet 
walks of life. The pomp and circumstance of war occupy much 
time and space, but too little is known of the heroes who, in 
quiet devotion and with unshaken courage, worked out the 
legal and constitutional principles upon which turned the hap­
piness of millions. But if we will delve down into the con­
troversies, the newspaper reports, and the information which 
we gather in that way we will find that John Marshall lived to 
a remarkable extent and in a most trying way the wisdom which 
he coined in a single paragraph to that convention. 

When he wrote the opinion in the case of :Marbury versus 
Madison, wherein it was held for the first time by the Supreme 
Court of the United States that an act of Congress coming in 
confilct with the Constitution was void it immediately gave rise 
to earnest discussion. We were then in the formative state of 
our Government. That question, as it was believed by many, 
reached to the very basic principles of our Government, and it 
was claimed that John Marshall had taken the opportunity or 
advantage of his position and had legislated and written into 
the Constitution a provision not there to be found. The storm 
of abuse, of criticism, not alone upon the part of the masses 
but by the great leaders of the country, was calculated to shake 
the firmest in his conviction. It was believed that he bad ren­
dered an opinion which destroyed to a large extent the principle 
upon which the Government itself was supposed to rest. 
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It was said here in debate a few days ago that a recall of the 
judges would likely change the view that an act of Congress in 
contravention of the fundamental law would still be void. I do 
not attribute to the recall of judges such a disastrous effect. I 
do not believe that that would happen at this time, but I have 
no doubt at all from a very earnest examination of the history 
of those days that it would have led at that time to a change 
of that situation and a reversal of that rule. If anyone doubts 
tbe extent to which the opposition went, they can ascertain by 
looking into the detail of those archives which are hidden away 
in the history of our Government. But l\Iarshall never wavered. 
He said, in effect, I find here a supreme fundamental law, made 
by the people themselves, under a referendum, and no law made 
by the representatives of the people can override a fundamental 
law made by the people themselves. He was a true friend of a 
people's government. 

Scarcely less bitter was the criticism at the time he rendered 
his opinion in the case of Cohens v. Virginia. At that time the 
Supreme Court announced for the second time that it would re­
view the decision of a State court where a Federal question was 
involved. This led to the pronouncement upon the part of the 
State that it would not abide by the decision of the court. It 
was so earnestly and firmly believed that the Government was 
being centralized to the extent of the destruction or elimination 
of the sovereign integrity of the State that men earnestly, con­
scientiously, profoundly believed that Marshall had committed 
what one distinguished writer at the time called a "judicial 
crime." John Randolph said: 

A.11 wrong, all wrong ; but no man in America can tell why or wherein 
it is wrong. 

It was a criticism of the law, but a profound compliment to 
the logic of Marshall. 

Mr. President, taking the time of the Senate for a moment 
longer, we find another and a more peculiarly interesting event 
when Marshall came to try, to sit as a trial judge at the trial of 
Aaron Burr. Here was a man of remarkable gifts, of splendid 
attainments, and, as one historian says, possessing the quickest 
and most active mind that ever animated 5 feet 6 inches of clay, 
charged with treason. He was abhorred, and justly so, by the 
then President of the United States, the most popular man at 
the time in the country. He was equally disliked, if not ab­
horred, by John Marshall, and yet John l\larshall must preside 
at the trial of the man who I have but little doubt Marshall 
thought entertained within his bosom the purpose and plans of 
treason. 

Juror after juror went into the box when Burr was being 
tried, and stated either that he was of the opinion that Burr 
was guilty, or that while perhaps technically he had escaped the 
law that morally he was guilty; and some three or four weeks 
were exhausted in trying to get a jury. Finally a jury was 
sworn, which no one can doubt had before it took its oath really 
made up its mind as te his guilt. 

There was a universal demand and a claim .upon the part of 
those in power as well as the masses of the people that this 
man who was engaged in treason against his Government should 
suffer the penalty. 

And yet Henry Wirt, the brilliant advocate, said that it was 
:Marshall's decision which stepped in between Aaron Burr and 
death. Marshall held to what they declared was a mere tech­
nical pretense for the purpose of preserving the life of Burr­
that unless he was personaUy pre ent when the overt act was 
committed he could not be tried under that indictment. Thus it 
was practically withdrawn from the jury, and the jury were not 
permitted to pass upon the question of his guilt or innocence, 
anu indeed the jury refused to return a verdict of not guilty, 
in so many words, but would only consent to say that he had 
not been proven guilty in accordance with the instruction and 
the indictment. 

The concluding paragraph of l\Ir. Marshall's judgment in that 
case is worth remembering, in view of the attack which was 
made upon him. He said: 

That this court does not usurp authority is most true. That this 
court dares not shrink from its duty is not less true. No man is de­
sirous of placincr himself in a disagreeable situation. No man is de­
sirous of becoiiifng the peculiar subjeet of calumny. No man, might 
he let the bitter cup pass from him without self-reproach, would drain 
it to the bottom. But if he has no choice in the case, if there is no 
alternative presented to him but the dereliction of duty and the oppro­
brium of those who are denominated the world, he merits the contempt 
as well as the indignation of his country who can hesitate which to 
embrace. 

Now, I ask my friends who say that these Popular influences 
do not control men: What was it that enabled John Marshall 
to sit upon that trial, trying a man whom he utterly detested, 
without a single manifestation of passion or fear, when every 
other prominent citizen of the United States seemed influenced 
and controlled by that popular passion and fear? At least all 

joined with it. The President, his Cabinet, and the leaders of 
public thought denounced the decision. John l\Inrshall refused · 
to permit personal hatred, popular condemnation, or fear to 
enter the temple where he presided. 

We can not expect human natUI'e to be supreme in all events 
and over all circumstances, it is true, but we ought to be care­
ful in the trying hour in which a judge is called upon to pass 

. upon such conditions not to load him with the things which 
control men in spite, ordinarily, of anything that they may do. 

I would not contend for a moment that Marshall had any 
keener sense of right and justice than some of the men who 
criticized him, but he realized that he was in a place where he 
must listen to no other influence, no other direction, than that 
which was found in the provisions of the Constitution which 
he was called upon to construe. Other men, unconsciously in· 
fl.uenced by another power, arrived at just the opposite con­
clusion and were equally honest and equally upright. Will we 
burden our judges in such an hour with this extra burden? 

Mr. Rawle, in speaking to Marshall's life at the dedication o:t 
a monument to him in this city in 1884, and referring to the 
Burr trials, said: 

The impartiality which marked the conduct of those trials has never 
been excelled in history. No greater display of iudlcial skill and 
judicial rectitude has ever been witnessed. * * * The judge was 
unmoved by criticism, no matter from what quarter, and was content 
to await the judgment of posterity. 

The judgment of posterity has been rendered. It comes of. 
all classes. His masterly spirit, like that of Washington's, 
has rebuked party lines, and men of all shades of political be­
lief and party affiliations pay willing tribute to the greatness 
of his service as a juclge. I quote from among a countless 
throng of admirers two distinguished men of our times, and I 
choose them in part because their party affiliations would not 
lead them into an inconsiderate partisan eulogy. The Hon. 
Richard Olney, ex-Secretary of State, upon the occasion of the 
celebration of the centennial of the installation of the first Chief 
Justice of the Supreme Court of the United States, said: 

If it be true-as it is beyond cavil-that to Washington more than 
to any other man is due the birth of the American Nation, It is equally 
true beyond cavil that to Marshall more than to uny other man is it 
due that the Nation has come safely through the tl'ying ordeals of in­
fantile weakness and youthful effervescence and has triumphantly 
emerged into well-developed and lusty manhood. 

The lJlte Edward J . Phelps, upon the same occasion but at a 
different place, said : 

Looking back now upon this long series of determinations (Marshall's 
decisions), it is easy to see how different American history might have 
been had they proved less salutary, less wise, and less fl.rm. The court 
did not make the Constitution, but has saved it from destruction. 

Would any American, looking back over such scenes and 
realizing that perhaps the difficulties which we have known are 
small compared with those which we are to know, burden a 
court with any other consideration or subject it to any other 
influence than that of a full, faithful, and fearless constrm.:tion 
of the Constitution of the laws of the land, regardless of the 
temporary benefits, or supposed benefits, to be derived from a 
temporizing construction? The people had made the Constitu­
tion. It had been referred to them, and they had approved it. 
It was the people's law, and John Marshall, in the supreme 
majesty of his genius, made it the title deed to nationality, as 
the people intended it should be. Passing conditions and tem­
porary circumstances would have modified it, but he did not 
accede to the e conditions or circumstances. 

:Mr. President, I only recall these matters as an illustration of 
the conditions which sometimes must necessarily confront every 
high judicial officer. If I can be satisfied with the purity of 
the manner in which a judge is elected or selected, I want there­
after for him to lie able to consult no other influence than that 
which has been crystallized into the Constitution or the statutes 
by the people, and it is just as much to the interest of the people 
and to their welfare that that be so as it is to individuals or 
special interests. 

It is sometimes charged that the courts legislate, and that this 
is one of the reasons why the recall should be adopted, to prevent 
the courts from legislating. My own opinion is that it would be 
only one more influence which they would have to resist in 
order at times to prevent themselves or restrain themsel'res from 
legislating. 

But the charge that the courts legislate is not one which is 
as important or as aggravated a charge as is sometimes sup­
posed. I grant you that there are instances in which the 
courts seem to construe a statute other than as the Congress 
or the legislature wrote it. I know of some instances in which 
I would arrive at a different conclusion from the conclusion 
reached by the court. But, Mr. President, as a matter of fact, 
the pronounced instances in which a court legislates are very 
few and very rare indeed, and most of those are superinduced 

\ 
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and compelled by reason of the inefficient language employed by 
the lnwrnaking body. You find me a cu~ where the court seems 
to legislate and I will find yon a statute uncertain, ambiguous. 
or impo sible of execution under a literal construction- a statute 
not very credible to the lawmaking body. 

Let me call your attention to an instance 1n which it was 
alleged that the court legislated. We passed an immigration 
act in 1884 or 1885, if I remember .correctly, and we prohibited 
any corporation, individual, or company from going abroad and 
hiring persons for service or labor and bringing them to this 
country. There was no exception in the rule except with ref­
erence to actors and lecturers and one or two others, and so all 
other persons, in plain language, were prohibited from being 
brought into this country under hire for semce or labor. 

The Holy Trinity Church of New York City employed a min­
ister abroad and brought him here, and some one proceeded, 
under the statute, to col1ect the fine for violating the law. 
The court below, looking at the statute, said "this includes all 
persons for service and for labor. by any individual or by any 
corporation," and it rendered a judgment in favor of those who 
were contending for tbe fine. The matter went to the S preme 
Court, and the court held that Congress could not have intended 
to include ministers, and thereby wrote into the statute, in 
effect, the word "ministers." There was no dissenting opinion 
in that case. 

The entire court agreed that the intent of the lawmaker. was 
the law, and it was clear that it was not- the intent, from the 
object and purposes of enacting the statute, to preclude the em­
ployment of ministers of the gospel abroad and bringing them 
here to attend their church or congregation. Thereby it is true 
in effect that they technically wrote into the law the word" min­
isters." They did it, Mr. President, in my judgment, under a 
rule of law that is older by far than our jurisprudence, as old 
as any juriElpruocnce, and that is to a certain the real intent 
of the lawmakers, taking into consideration the objects which 
they had desired to accomplish. The court must sometimes deal 
with loose legislation, and the legislators protect their own short­
comings by asserting that the court legislates. 

It was sarn in debate here the other day also that they had 
written into the fourteenth amendment some words not to be 
found there or given a construction not justified by the lan­
guage of the fourteenth amendment. In other words, it was 
contended that the fourteenth amendment wns pas ed to apply 
to negroes alone, and thnt the court hnd written into it such 
language as would cover corporations and other individuals. 

A slii:rht investigatfon of the history of the pas~ge of that 
amenoment will show that not only does tbe language of the 
amenoment cover other persons, but that the de~ign and purpose, 
as shown by the debates, was that it should. It might not be 
the r>onstruction which yon or I would arrive at with reference 
to the meaning of the amendment. but the court arrived at the 
conclusion that the intent of the framers of the instrument was 
as they interpreted it to be. and I thinJ~ the debntes of Congress 
wm show that I submit here some declarations on that subject 
by those who were in a position to know. Roscoe Conkling, 
who was in Congress at the tjme, afterwards said: 

At the time the fourteenth amendment wa ratltled. as the records of 
the two Houses will show, in<'lividuals and joint-stock companl"s were 
apoeallng for eonirresslonal 11nd administrative prot ction a~ainst in­
vidious and di~crlminatlng State and local taxPS. One instance was 
that of an express company, whose stock was ownPd largely hy citizens 
of the State of New York, who came with petitions and bills SPPkin~ 
acts of Congl"l' s to aid thPm in rPslsting what they deemed opprP. ive 
taxation in two States, and oppressive and ruinomi rulPs of damag.-s 
applied under State laws. That complaicts of oppres~on in r p ct 
of property and othPr rl!?hts. made by citizens of NortbPrn StatPs who 
took ap residence in the Routh, were rife. in and out of Congress. none 
of us can forget; that complaint~ of oppression. in various forms. of 
white men in the South-of "Union men "-were hPard on every side, 
I D€ed not remind the court. The war and its results. the e-0ndition 
of the freedmen, and the miinifest duty owed to them. no doubt brought 
on the occasion for constitutional amPndment: hnt when the occa!-ilon 
eame, and men set tbern"1elves to tbe task, the accumulated evils falling 
within the purvlt>w of the work werP the surroundlni? circum!"tances, 
in the light of which tbPy strove to increase and strengthen the safe· 
guards of the Constitution and the laws. 

• • • • • • • 
Senator Edmunds declared: 
There ls no word in lt that did not nndergo the completest scrutiny. 

There is no word in It that was not scanned and lntPnded to mean the 
. full and beneficial thing that it i::eem<> to mean. There was no di ru . 
slon omitted: thne was no conceivable poi:hire of affairs to the people 
who had it ln hand which was not considered. 

Senator Howard, who bad charge of the report, said: 
• • • The last two clauses of tbe fir t section of the amendment 

di able a State from depriving not merely a citizen of the Vnited 
StatP . . hut any peri::on, wboevt"r be may be, of life, liberty, or pro()f'rty 
without due proce. of law, or from denying to him the equal protection 
,of the law of the State. 

So, Mr. Pre~i<lE'-nt, we are engaged in as erting oftentimes 
that there is 1egi~lation upon tbe pnrt of the court, when, in 
fact, it is engaged in what it must necessarily do in arriving at 

the most righteous conclusion it can from ambiguous or un­
certain or complicated language and from the intent of the law­
makers. There are very few decisions found in the Supreme 
Court of the United States where that is not the rule. There 
are very few opinions in which it could not be justly said that 
notwithstanding the statute has been construed to cover a sub­
ject not covered by the literal words it is covered by the rule 
that the intent of the lawmaker is the law. That has been 
true ever since we have had jurisprudence. 

I do not defend. nor would it· be any compliment to the Su­
preme Court if I should. each and e\ery opinion which has been 
rendered by that court. I know that there are individual opin­
ions which do not meet with my approval and which. in my 
judgment, ought to have been rendered otherwise. But take 
the hundred and more years which have marked the work of 
that court, dealing with the most profound questions ever sub­
mitted to a tribunal, complicated with the different rights of the 
different States and the people in the States, dealing with in­
terests which invoke the welfare of millions of people, and 
judge it as an entirety and tell me where in the history of the 
world you will find a tribunal with the record of the Supreme 
Court of the United States-not always, l\Ir. President, beyond 
the reach of possibility of error, but from day to day and year 
to year and de<>ade to decade dealing with these great ques­
tions, administering. in my judgment, the most complete justice 
that has ever come from a great tribunal. 

It is constantly a~ erted that the courts do not afford the 
same rights and protection to the poor as to the rich. What 
occasion will there be for a court to protect the poor man under 
the recall if this poor man is in court against some powerful 
individual in the community? 

But, l\Ir. President, I deny this charge, and I could cite 
hundreds of cases to justify my contention. I contend that 
there is no place in onl' Government to-day where those with­
out wealth, influence, or friends .are so thoroughJy protected as 
in the coUits. There are miscarriages of justice, and there 
always will be; there are bad decisions, and there always will 
be; but on the whole our courts are not subject to this attack. 
Does the executi\e, the legislature, furnish the hearing and the 
protection for the friendless which are furnished° by the courts? 
I wnnt to recall a noted case for illustration: 

Near the close of the war a man by the name of Milligan was 
arref:ted in Indiana for giving aid and comfort to the enemy. 
C-0naress, the lawmaking body of the Government, had passed 
a l:'tw suspending the right of the writ of habeas corpus and a 
commission appointed by the executive branch of the Govern­
ment had tried him and condemned him to be shot. Here was 
the Executive, and in the chair no grenter man ever sat than 
sat then in the chair; here was the Congress; and here, if you 
please. were the people, believing that this m~m was guilty of 
treason striking at the life of the Nation-he was standing 
under sentence not only of the commission but under sentence 
of public opinion. Ba when his case was taken to the Su­
preme Court of the United States, that tribunal, overriding the 
action of the Executive and overriding the action of Congress, 
sai<l this man is entitled, according to this instrument which 
guirles us. to a jury trial; and standing alone, with almost 
every mnn's hand agninst him, thnt tribunal threw ubout him 
the guaranties of that instrument which the people had made 
for the protection of all. The bitterness, the hatred of civil 
war, all the fiendish, ghouli~h male>olence of that conflict could 
not weigh against this con{lemned traitor. 

Let me re.ad a para~raph or two from that decision. It 
thrills one with pride and exaltation that they could come in 
such an hour from our courts: 

Time has provPn the discernment of our ancestors, for even these 
proviRions, expressed in snch plain F,nglish words that it would seem 
the Ingenuity of mnn could not evade them. are now, after the lapse 
of more than· 70 years, sought to be avoided. Tbose great and good 
men foresnw that troublous times would arise, when rulers and people 
would become restive under restraint and seek by sharp and decisive 
mensures to accomplish ends deemed j11st and proper and that the prin­
ciplPs of constitutional liberty would be in peril unless established by 
lrrepealable law. The history of tbe world had taui?ht them that what 
was done In the pnst might be attempted in the fi1ture. Tbe Consti­
tution of the United States is a law for n .llers and people equally In 
war and In peace and covers with the shield of its protection all classes 
of men at all times and under all circumstances . 

• • • • • • • 
Tbe crimes with which l\fil11gan was charged were of the gravest 

character, and the petition nnd exhibits in the record, which must 
bere be taken as true, admit bis -guilt. But. whatever his desert of prm­
isbment may be. it ls more importn.nt to the country and to every citizen 
that he should not be punished under an illegal sentence, sanctioned 
hy tlli-; court of last re ort, than that be shonld be punished at all. 
The laws which protect the libertie of the whole people must not be 
violated or set aside in order to inflict, even upon the guilty, unanthor­
lzed. though merited, justice. 

My friends, we demand perfection, the absence of all mistakes. 
f rom all bodies and departments except our own. Has Congress 
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no mistakes to its credit? Have the State legislatures, elected 
every year or two years fresh from the people, made no mis­
takes? Its names are legion. Have juries .drawn fresh from 
the people and recalled for each trial made no mistakes? Lord 
Brougham said: 

In my mind he was guilty of no error, he was chargeable with no 
exaggeration, he was betrayed by his fancy into no metaphor, who once 
said that all we see about us, kings, lords and commons-~he wh~le 
machinery of the State--all the purposes of the system and its vaned 
worh.ings, end in simply bringing 12 good men into a box. 

But with all this and these mistakes we will not abolish State 
legislatures nor juries. We know that with some mistakes there 
is yet incalculable good. With some poor or bad decisions there 
are thousands which administer justice and enforce rights be­
tween man and man. With some poor or bad judges there are 
hundreds and hundreds brave, fearless, and incorruptible. As a 
whole, our system is the admiration of every people on the globe. 

When we view our jurisprudence as a whole, when we take 
Its work from the beginning until now, may not we justly and 
truly say, as was said by the lawgiver of Israel: 

What nation is there so great that hath statutes and judgments so 
righteous as all this law which I set before you this day? 

No one will be quicker to admit than the people themselves 
that there comes a time in dealing with the affairs of men 
when there should be not hasty action, but enforced delay and 
consideration. It is not because men disbelieve, if you please, 
in the power of the people, but they believe that as a practical 
matter of administering government these conditions must 
exist in order that the people's rights may be preserved. It is 
no compliment to a people to say that calmness and considera­
tion are not to be elements of their final judgments. 

I know, too, Mr. President, that politics sometimes has its in­
fluence in the highest court. I should like to legislate to prevent 
rather than to accentuate it. I know there are times when these 
influences are felt and that the court ought not to give attention 
to such influences. We all concede that the controversy is how 
to diminish the effect of it rather than how to increase it; and 
in my humble judgment the recall of judges, instead of diminish­
ing, would increase it. It would necessarily bring it into poli­
tics; you could not prevent it. Merciful justice! have we not 
enough politics in our system already, such as it is? Shall we 
now include the courts? You are much mistaken if you think 
the people want more politics; they want less. If yon will give 
me a lawmaking department which is intelligent and true to the 
people, an executive department fearles~ and true with the 
judicial system which we now have, I will show you the best 
governed and the happiest people in the world. 

But, Ml'. President, I am not only opposed to the popular re­
call, but I am opposed to private recall. I am opposed to the 
subtle silent system which has grown up in this country to a 
remarkable extent unknown to most people--that of exercising 
an influence upon Federal judges through the executive depart­
ments of our Government. If there is going to be a recall, we 
want a popular recall. We want a people's recall. We want it 
in the open and not in quiet and subtle ways by devious and un­
discovered methods. We want the privacy sought to be estab­
lished between Federal judges and the heads of departments for-

• ever condemned and damned. It is vicious, indefensible, and 
ought to forever discredit the judge who would brook it or the 
department head which would seek it. 

I am not going to discuss this at length at this time. I hope 
to do so at a later date. I only want to say now it is well 
known to those who have examined and watched the system 
that during the last few years, when certain departments here 
are Interested in a question they have a system by which they 
get for a particular cause a judge off the bench that they want 
off and another on that they want on. They have a system ot 
transfer and exchange carried on formally under the statute, 
but in fact through the impudent exertion of power upon the 
part of the interested department. If the time ever comes in 
this country when the people of the country understand that 
there is any string attached to a Federal judge which they do 
not through established laws hold, they will not only elect, but 
they will recall their ;Federal judges. Those who are preach­
ing against the recall of judges throughout this country must 
be careful that they do not adopt a system which will far 
outweigh the strength of their words and overcome their argu­
ments. When the system goes so far that an assistant United 
States attorney privately approaches a Federal judge to sug­
gest that he disqualify himself to sit in a particular case or 
formally consent to be transferred because some one else is 
wanted t9 try the case, it is time that the system should be 
exposed. The statutes provide for changes when necessary 
because of disqualification or an extra amount of business, but 
it contemplates that it be done in the open, and it a judge is 

actually di~qualified let the disqualification be shown in the 
presence of the contending parties. . 

Another practice has been growing up year by year for the 
last few years, until, in my opinion, much of the strength of 
the recall to-day arises out of the belief that those who may 
effect the promotion of judges exert through the different de­
partments an in.1luence that ought not to be submitted to under 
any circumstances. Those who want to prevent a recall in 
this country must not play politics with the Federal judiciary, 
nor seek to select judges for particular cases other than in the 
way prescribed by statute. They will not be able to withstand 
the demand to make judges subject to the recall of the people 
unless those judges are permitted to act without being subject 
to the suspicion that they are subject to a private recall. Be 
it said to the credit of the Federal bench that generally it has 
as much contempt for this system as it ought to have. 

Speaking for myself, I would not as a result of it establish 
a popular recall as to judges, but I would make haste in all 
proper ways to recall and forever condemn those who would 
seek to perpetuate the system. Our judiciary has never been 
subject to criticism, except in those instances where there was 
an extraordinary, a persistent, and a determined effort to bring 
to bear the influence of politics. It is just in proportion as that 
influence has had its effect that our judiciary is subject to 
criticism. 
. Mr. President, I maintain that in writing a law, in placing 
upon the statute books a guide or rule of action for men, we 
ought to listen closely to the instructions of a well-formed and 
well-sustained public opinion. I am aware that the complex 
and involved conditions of modern questions require much 
study and long training upon the part of the successful legis­
Ia tor. But this is only a part of the equipment and only a part 
of that which should go into the law. Upon no. question with 
which we deal here can we afford to ignore that wholesome, 
practical wisdom born of the reflection and experience of 
90,000,000 people. It is a remarkably safe guide. It has served 
this country weH when wise statesmen seemed powerless to 
determine upon a policy. It has in it something of that strength, 
that saving common sense, that ~ntuiti're sense of equity and 
justice not always found outside of the great forum where men 
gather wisdom in the actual struggle for existence. The Jaw 
should embody in its enactment not only the technical skill 
and more profound insight of the trained legislator but it should 
embody as nearly as may be the practical information of the 
railroad owner and the laborer, of the banker and the farmer, 
the merchant and the lawyer, and the countless thousands 
upon whose integrity and industry rests the whole vast fabric 
of modern business and out of whose experience must come 
also our humane and beneficent policies. 

But after the law is written the man who construes it, and 
by its terms measures out to each citizen his duty or his obliga­
tion, should consider nothing but the terms of the law as writ­
ten. He bas nothing to do with its leniency or its bar hness, 
its wisdom or its unwisdom. He is not to consider the effert 
of its enforcement unless it be when there is doubt as to its 
terms. He can not consider his own interest, he can not seek 
the advice of friends, and he can serve the people in no other 
way than by faithfully construing the law which the people, 
through the law-making department, have written. Though the 
public welfare, the public interest, and public sentiment seem 
to be on one side and only the legal rights of an humble, ob­
scure citizen upon the other, his duty is still the same. He is 
an unworthy judge if he considers otherwise. Ile must reply 
to all influences, be they private or public, as the chiet justice 
replied to the English king who sent to know if he would con­
sult with him before rendering his decision: "When the cause 
is submitted I will decide as becomes the chJef justice of 
England." If the law be a bad law, detrimental to the public 
welfare, the people may modify or repeal it. nut the judge 
who legislates not only violates his oath, but undermines the 
basic principles of our institutions and opens the door to in­
justice and fraud. 

The most paltry being who slimes his wny through the ma­
chinery of government is the judge who seeks to locate the 
popular side of a justiciable controversy. The man of small 
fortune or limited means will always suffer in a contest with 
influence or wealth in such a court. Instead of a trial, if he 
has a just cause, be will get demurrers and postponements, 
costs, and that delay which in the end constitutes a denial of 
justice. How many lawyers representing a poor or obscure 
client have not heard the client breathe a prayer of relief if it 
could be said to him, "This judge -before whom you are going . 
will decide absolutely as he sees the law; the influence of your 
antagonist will not affect him." Unless a judge is corrupt or 
in some such way at fault, which things may always be dealt 

\ 



1911. CONGRESSIONAL RECORD-SEN ATE. 3687 
with under the Jaw, I want him to know when he u kes his 
oath that he is to serve the stated time for which he l 1s been 
elected or chosen. I want him to feel and know that or that 
length of tirne he can walk unafraid in constant compa iy with 
his own conscience and follow, without fear or favor, Uie light 
of his own intellect. The distribution of justice is the most 
solemn and most difficult task which government imposes upon 
men. Human nature is weak for the task at best. Remember­
ing this, we should not impose upon those who are called to this 
bigh service om selfishness, oer objections, our prejudices, our 
partisanship, unrestrained by their oath or their obligations, 
unsteadied by their sense of responsibility. We should rather 
brace and prop them for the work in a way best calcqlated to 
inspire courage, confidence, and independence. It is my delib­
erate and uncompromising opinion that without a free, untram­
meled, independent judiciary popular government, the govern­
ment of the people, by the people, and for the people, would be 
a delusion-a taunting, tormenting delusion. That is the un· 
broken record from the dicasteries of Athens to the mimic 
tribunals of justice which are found to-day in some of the 
Republics to the south. 

I am afl'aid that the principle of the recall as applied to 
jndges will tend to establish the rule of the majority in matters 
of judicial controversy. It will tend to make decisions bear the 
color and drift of majority rule or party domination rather than 
that of a faithful rendition of the law and the facts. What is 
the basic principle of democratic or republican government? 
We sometimes urge that the first principle is that the majority 
shall rule. That is true in making laws and determining pol­
icie , but it has no place in and will destroy republican goYern­
ment if applied to the courts or to controversies to be deter­
mined under the law. There all men are equal. Back of the 
rule of the majority is the great principle of equality, the 
basic, bedrock principle of free government. The difference 
between the old democracies or republics, which perished, and 
ours, is that the ancient republics could devise no way by which 
to shield the rights of the minority. Though the majority 
must rule, yet a government which has no method for protecting 
the rights of the minority-for it has rights-is a despotic 
government, I do not care whether you call it a monarchy, an 
aristocracy, or a republic. A government which will not pro­
tect me in my rights, though I stand alone and against an 
my neighbors, is a despotic go-rernment. If our courts are 
taught to listen, train~d by this subtle process of the years to 
hearken to the voice of the majority, to whom will the minority 
appeal for relief? If the voice of the majority controls, if 
this principle finally comes to be recognized in the timidity of 
judges, to what power in our Government will the isolated, the 
unfortunate, the humble, and the poor go for relief? Where 
will those without prestige, without wealth or social rank go 
for protection? 

It is easy, Mr. President, in our zeal to put forward under the 
guise of popular government things which will challenge the 
saneness or practicability of the entire movement and thus 
bring discredit and defeat to great and important measures. It 
is indispensable to the success of all efforts to secure results for 
the people that we should distinguish at all times in proposed 
changes between that which experience has proven to be evil 
and that which e}...rperience has proven to be good. We must not 
mistake the mere spirit of reckless change for the throes of 
progress. The intellectual capital of a single decade is too small 
upon which to proceed to the business of changing the funda­
mental basis of government-we must add to it the accumulated 
experienc·e of all the past. Many a splendid movement for 
better government has become surfeited with an excess of ec­
stasy and thus surfeiting " sicken and so die." It requires just 
as much judo-ment, coolness, and persistency, just as much com­
ruon s-ense, just as shrewd and keen a regard for the common 
experience and the peculiar qualities of human nature to 
achieve good legislation for the people as it does to enact the 
bad. When we take an unwise or an impractical position we 
have contributed something to the victory of the opposition. 

There is a vast amount of practical common sense in the 
ordinary American citizen. He is never long in error. He loves 
liberty, but he also in the end demands security and stability. 
He would not long accept a proposition which would imperil the 
stability and independence of the judicial system for which his 
ancestors fought for three centuries. One of the main questions 
settled by the English revolution of 1688 was that the people 
should have the right to appeal for protection to an independent 
tribunal of justice. Prior to that· time the judges were sub­
ject to removal by the King. Under this power be took some 
of the keenest intellects and brightest minds of the English bar 
and made of them the corrupt and willing instruments of op­
pression and injustice. Rather than to go before such a tri­
bunal Essex took his own life in the tower. Under this system 

Pemberton was appointed, that he might preside at the trial of 
Russel, and was then recalled because his instructions, though 
strikingly unfair and partial, were not sufficiently brutal to 
satisfy the insatiable monster who had given him his soiled and 
polluted ermir.e. Under such a system the martyr of English 
liberty, Sydney, was beheaded; freedom of speech was de­
stroyed, habeas corpus denied, and individual rights trampled 
under foot. So when the English yeomanry drove their mon­
arch from the throne they wrote into tbe terms of the "act of 
settlement" that " judges' commissions be made during good 
behavior and their salary ascertained and established." This 
took it out of the power of the King to remove the judges and 
out of hfs power to impoverish them by withholding their 
salary. This was the first step toward an independent judi­
ciary, and it was not long until the great English orator could 
truly say, in speaking of this to the English people: 

Though It was but a cottage with a thatched roof which the four 
winds could enter, the King could not. 

Thereafter, instead of Jeffreys denouncing and cursing from 
the bench the aged Baxter, instead of Dudley taunting and tor­
menting the New England colonists, instead of Scroggs and 
Saunders, subtle and dextrous instruments of tyranny, we have 
Somers and Holt, and York and Hardwick, and Eldon and 
Mansfield laying deep and firm the great principles of English 
law and English justice, principles which still shield and guard 
the personal rights of every member of the English-speaking 
race, principles which our fathers were careful to bring here, 
principles which every American citizen would unhesitatingly 
shoulder his musket to defend and preserl'e. 

No less fruitful of great names and commanding figures has 
b{len the system in our own country. Jay and :Marshall, Taney 
and Kent and Story and that line of judges, reaching down to 
the distinguished and cultured Chief Justice who now presides 
oyer the Supreme Court The intellect, the character, the best 
there was in these men of heart and mind, years of consecra­
tion and toil, are embedded in our jurisprudence, and consti­
tute to-day the greatest of all guaranties for the perpetuity of 
our institutions and the continued happiness and prosperity of 
the common people. 

Sir, it seems to me that the experience of the past has closed 
the discussion as to the necessity of an independent judiciary. 
A feeble, a timid, an obedient judiciary, whether to popular 
demand or king, has always in the end proven to be an incom­
petent, a cruel, or a corrupt judiciary. Such a judiciary leaves 
human rights uncertain and worthless, unsettles titles, destroys 
values, leaves the workman and the employer alike without pro­
tection or guidance, and has more than once demoralized or 
destroyed governments. Trade, commerce, or labor have never, 
and will ne\er, flourish or prosper under an unstable and un­
reliable system of courts. Whether you look upon the wreck 
of ancient republics and democracies where the courts yielded 
their decisions to the triumphant faction or party or to modern 
monarchies where the miserable instruments of kingly power 
served wen their master, whenever and wherever in all history 
you find a dependent judiciary you find that it is the man of 
limited means, the poor man, who suffers first and suffers most­
the man who has not the wealth to pmchase immunity or the 
prestige to command decrees. 

If there is any man in the world who is interested in having 
a brave, able, fearless, independent judiciary, judges who will, 
as against influence or power, political or financial, interpret 
the law as it is written, it -is the man of limited or no means. 
His small holding, the honor of his name, his liberty, e\en his 
life, may be in jeopardy. If ~o, does be want a judge who will 
listen to wealthy friends or political adr"isers? Does he want 
to approach a tribunal above which rests the threat of political 
humiliation or punishment? Does he want to meet in court 
some political dictator? I repeat, the man of influence, o1 
means, may contend against such odds, but the humble citizen 
without prestige or wealth can not do so. We owe it to our­
selves and to posterity, to the institutions under which we live, 
and above all to the common people of this country, to see to 
it that our judiciary is placed, as nearly as human ingenuity 
can do so, beyond the reach of influence or any of the things 
which may cloud the mind with passion or fear or dull the 
conscience to the highest demands of even-handed justice. 

Mr. President, in order that what we do for the people may 
be permanent and beneficial, in order that our honest purposes 
may not come back cursed with fl'ailty and impotency, let us 
not ignore the plainest dictates of reason and the soundest 
principles evoked out of all these years of experience. While 
we pursue with unwonted zeal the abstract rights of man we 
are at the same time bound to remember man's nature. We 
want liberty and popular government, to be sure; but unless 
these are accompanied with wisdom and justice, unless there 
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goes along with all reforms the homely, practical, common same during the next regular session thereof, then and in that event 
· t the President shall certify said facts to the governor of Arlz()na, who 

sense which takes notice of man's vices as well as his vir nes shall, within 30 days after the receipt of said notification from the 
our efforts will end at last in the misery of failure. When the President of the United States, issue his proclamation for the election 
people have written the law, then let us have an independent of the State and county officers. 
judge, free from any political fear, to interpret the law as writ- The act further provides, in section 23: 
ten until the people rewrite it. The people's courts can no When said election of State and county officers, members of the Iegis-
more survive the demoralizing effect of the vices of majorities lature, and Representative in Congress, and other officers above pro-

d vided for shall be held and the returns thereof made, canva sed, und 
in the administration of justice than the king's courts cool certified, as hereinbefore provided, the governor of the Territory of 
stand against the influence of their masters. Arizona shall certify the result of said election as canvassed and certi-

Sir, we can never, never afford to forget that a republic, too, fied, as herein provided, to the President of the United ta.tes, who 
d •t thereupon shall immediately issue his proclamation annoancing the 

must have its element of stability-its fundamental law an l s result of said election so ascertained, and upon the is uance of aid proc-
independent judiciary to construe and apply it. A democracy lamation by the President of the United States the proposed Stat of 
can not be as changeful as the moods of a day and long endure. Arizona shall be deemed admitted by Congre s into the Union by virtue 
A republic must have in it the element of respect and rever- of this act on an equal footing with the other States. 
ence, of dernt ion. to its institutions- and loyalty to its traditions. The joint resolution which is now before the Senate provides: 
It, too, must have its altars, its memory of sacrifices-something That the Terntories of New Mexico and Arizona are hereby admitted 
"'~r whic· h men are willin!! to die. If the time ever comes when into the Union upon an equal footing with the original St tes, in ac­
.LV "" cordance with the terms of the enabling act approved June 20 1010, 
the fundamental principles of our Government as embodied in upon the terms and conditions hereinafter set forth. 
our Constitution no longer hold the respect and fealty of a "The terms and conditions hereinafter set forth" are, in 
majority of our people popular government will, as a practical substance, the requirement that the people of New Mexico hall 
fact, not long survive that hour. The poorer classes, the over- again vote upon that provision of their proposed con tltution 
worked and humble, tho e without wealth, influence, and stand- which relates to the amendment of the constitution and thnt the 
ing will cry for rest and find it in any form of government which people of Arizona shall again vote upon the provision of · the 
can give it to them. I look upon an independent judiciary as proposed constitution which relates to the recall of the officer , 
the very keystone to the arch of popular government. Without including the recall of judicial officers. The provision i that 
it the wit of man never has and never can devise a popular if the people of Arizona, voting upon this clause of the con ti­
scheme of go\ernment that will long protect the rights of the tution which relates to the recall of judges, shall \Ote to nmeud 
ordinary citizen. the constitution so as to omit judicial officers from the recall 

I have often thought if there is a sacred spot on the face of provision, then that amendment shall become a part of the con­
God's foot tool made so by the institutions of man it is in front stitution; but if the same shall fail of such majority, then the 
of the tribunal where presides the Chief Justice of the United section relating to recall shall remain a part of said consti­
States. 1'here you may take the poorest, the most unfortunate tution. 
individual in tile land and be is beard, heard, sir, as if be stood It follows necessarily, sir, from the provisions which I ha\e 
clothed with all the influence which wealth and friends could read, that the constitution of Arizona and the provision of that 
be-'3tow. Though he stands there with every man's hand against constitution relating to the recall of judges is now before the 
him and every right denied, that tribunal throws about him Senate for its approval or disapproval No man can say that 
the guaranties and protection of the Constitution, the ~da- his vote here fails to commit him to the apprornl of a recall . 
mental law ·which the people have made for the protection of of judges or to a disapproval of that recall. We ha\e resolved 
all and he stands upon an equality with every other man in the that the Territory of Arizona shall be admitted to the Union 
la~d. Even though he be too impecunious to file a brief, with no if the Congress appro\e the constitution that its people ha Ye 
le s care will those painstaking and overworked and devoted framed, and only if the Congre s approve or if the Pre ident 
men examine into and determine his cause. And if in the end approve and the Congress does not approve. The question is 
judgment shall be rendered in his favor, if need be th~ power squarely and sharply defined. We can not in our vote upou 
of this Union will enforce its terms. Do we appreciate the this joint resolution escape an expression of the position taken 
worth of this tribunal and the great underlying principles which by the Congress of the United States upon the proposal that 
have made it what it is? Do we understand how this Govern- 1 judges shall be liable to recall by a popular vote. What we say 
ment of ours without this steadying, stable, immovable tribunal here is of little consequence; what we do here is of va t impor­
of justice would go to pieces in a decade? A decade, l\Ir. Presi- tance to the people of our country and to the de-velopment of 
dent! Rather should we say to all practical effects it would our system of government. 
depart in a night. Not a court beyond the po sibiJity of error, The Supreme Court of the United States has decided in the 
not a court whose opinions are to be deemed above the reach of Coyle case, the ca e relating to the right of the people of Okla­
fair and honest criticism, but a court which, whether viewed homa to change the location of their State capital, notwith­
as to the reach and scope and power of its jurisdiction or as to standing the provision of the enabling act which forbade that 
its influence and standing, its ability and learning, its dedica- change, that after a Territory has once been admitted as a 
tion and consecration to the service of man1.."'ind, is the greatest State, the provisions of the enabling act do not control the 
tribunal for order and justice yet created among men. action of the State-the court has held that the admission of 

r sympathize fully and I want to cooperate at all times with the State upon a.n equality with all the other State of the 
those who would make the political side of our Government Union carries with it the power to regulate by constitutional 
more responsive and more obedient to the demands of the peo- provision and by legislation under the State constitution all 
ple. I know that changed conditions demand a change in the the matters which are within the scope of authority of any of 
details of our Government upon its political side. But the the States in the Union. The moment the enc1bling act is 
rules by which men who distribute justice are to be governed passed, the conditions are complied with, and the proclamation 
and the influences which embarrass them in this high work is issued, the power of the National Congress over the great 
are the same now and will always be the same as they have field of local self-control has ended. 
e•er been. Let us not impeach the sanene s and the worth of In the consideration and action of the Senate upon this joint 
our great cause by challenging the great and indispensable prin- resolution, we speak the last word that it is competent for us 
ciple of an independent judiciary. Let us not misiead the peo- to speak regarding the provisions of the State's constitution. 
ple into the belief that their interests or their welfare lies in The law of the United States under which this Territory is 
the direction of justice tempered with popular opinion. Let to be admitted has required, and now requires, that the ad­
us not draw these tribunals, before which must come the rich mission shall be only upon the presentation to us of a con­
and the poor, the great and the small, the powerful and the stitution that we approve. The question before the Senate is, 
weak, closer, even still closer, than now, to the passions and tur- Do we now approve the provisions of the Arizona constitu­
ruoils of politics. Let us cling to this principle of an inde- tion? If we do, the State will be admitted under that con­
pendent judiciary as of old they would cling to the horns of the stitution in accordance with the terms of the enabling act; and 
altar. it will be admitted in accordance with the terms of that act 

Mr. ROOT. Mr. Pre ident, the act of June 20, 1910, provides because the constitution has the approval of the Congress of 
for the adoption of a constitution by the people of Arizona. It the United States. Are we ready, l\Ir. President, to approve 
is further provided in the twenty-second section of the act: this provision? If we are, we shall say so by our action upon 

SEC. 22. That when said constitution and such provisions thereof this joint resolution. If we are not ready to approve this 
as have been separately submitted shall have been duly ratified by the provision of this constitution, we are bound by the law we our­
people of Arizonn, as aforesaid, a certified copy of the same shall be sel es ha e acted to make that kn b our action and we 
submitted to the President of the United States and to Congress for v v en own Y • 
approval, together with the statement of the votes cast thereon and can not escape the responsibility for or the consequences of that 
upon any provisions thereof which were separately submitted to and act. 
voted upon by the people. And if Congress and the President approve Wh t · th · · 1 ti t th. ll f · d ? It i said constitution and the said separate proYisions thereof, it any, or if a IS e provision re a ng o e reca o JU ges s 
the President approves the same and Congress fails to disapprove tne .contained in the eighth article of the constitution which is before 
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us for approval or disapproval. The first section of that article 
provides: 

SECTION 1. Every public officer in the State of Arizona holding an elec­
tive office, either by election or appointment, is subject to recall from such 
office by the qualified electors of the electoral district from which can­
didates are elected to such office. Such electoral district may include 
the whole State. Such number of said electors as shall equal 25 per 
cent of the numbers of votes cast at the last preceding general election 
for all of the candidates for the office held by such officer may by peti­
tion, which shall be known as a recall petition, demand his recall. 

SEC. 2. Every recall petition must contain a general statement, in not 
more than 200 words, of the grounds of such demand, and must be filed 
in the office in which petitions for nominations to the office held by 
the incumbent are required to be filed. 

Then follow provisions relating to signatures and statements 
of the residence of the signers. 

SEC. 3. If said officer shall offer his resignation, it shall be accepted, 
and the vacancy shall be filled as may be p1·ovided by law. If be shall 
not resign within five days after a recall petition is filed, a special elec­
tion shall be ordered to be held, not less than 20 nor more than 30 days 
after such order to determine whether such officer shall be recalled. 
On the ballots at' said election shall be printed the reasons, as set forth 
in the petition, for demanding his recall, and, ~n not more than 200 
words the officer's justification of his course in office. He shall continue 
to perlorm the duties of his office until the result of said election shall 
have l.Jeen officially declared. . 

SEC. 4. Unless he otherwise request, In w!iting, hlS . nall?e shall be 
placed as a candidate on the official ballot without nommat1on. Other 
candidates for the office may be nominated to be voted for at said elec­
tion. The candidate who shall receive the highest number of vo~es 
shall be declared elected for the remainder of the term. Unless the m­
cumbent receive the highest number of votes, he shall be deemed to be 
removed from office upon qualification of his successor. 

To summarize these provisions, sir, 'they amount to this, that 
at any time after a period of six months one-fourth of the per­
sons who voted at the last election in the State or in the 
judicial district may, by signing and filing a petition, deprive 
any judicial officer of the right to hi~ office whic~ ~e has se­
cured by his election through the castrng of a maJ?r1ty of the 
votes for him in the election. The effect of that is that one­
fourth of the electors may decree and effect a reconsideration 
of the election. That is quite independent, sir, of any action 
by a majority of the electors at the election which is thereafter 
to be held. The mere filing of the petition by approximately 
one-half of the men who voted against a judge sets at naught 
his election, deprives him of his right to the office, and compels 
him to seek a new title to the office through another election; 
and in that other election to which he has to submit himself he 
has not only to defend his course, to justify his conduct upon 
the bench, but he has to enter into a contest as against the 
popularity, the merits, the claims to recognition of one or any 
number of opposing candidates. 

His right to the office to which he has been elected being 
swept away, he is obliged to go before the people and retry the 
question of their preference; it may be as between him and 
the man he has defeated, or between him and some other pos­
sibly more popular candidate, under the penalty of ignominy 
and disgrace following upon the remov-ed official, if his popu­
larity has waned or a stronger and more popular candidate is 
nominated against him. That is the tenure of judicial office 
which this constitution proposes to establish in the State of 
Arizona, if that State be now constituted by our approval of 
this provision. 

Let me ask the Senate to consider for a moment what will be 
the necessary working of such a system? We all know that 
from time to time there arise in all courts cases which enlist 
great popnlnr interest. Sometimes they are cases in which men 
are accused of crime and there is a well-founded and general 
public abhorrence of the crime. I submit to the experience of 
rhe Members of the Senate the suggestion that the tendency of 
the public in their abhorrence of a great crime is to assume that 
the man who is declared by the police authorities to be respon­
sible for it is responsible, to overlook questions of evidence as 
to whether he be the true criminal and questions as to the de­
gree and character of his guilt, and to assume that the man who 
is charged is the man who is guilty. The more atrocious the 
crime the more general and customary is this tendency to con­
demn a person who is charged with its commission. 

Sometimes questions which attract public interest are ques­
tions hav-ing a political bearing. In our complicated system of 
gov-ernment it frequently happens that questions are submitted 
to the courts upon the determination of which must depend the 
success of one party or another in establishing its views or in 
securing the control of the machinery of government. It is but 
a few days since the courts of my own State passed upon a 
question as to the validity of the apportionment of the State, 
and upon their decision rested, perhaps, the question whether 
one or the other of the great political parties should haye con­
trol of the government of the State. 

Such cases are frequently arising in all of our States, and it 
frequently happens that there ls great public excitement, intense 

interest, strong desire to have the decision in accordance with 
the views of political partisans, who naturally consider the view 
of their own party to be the correct view. 

Sometimes such questions arise from the conflict of religious 
opinions. I have heard it said in this Hall to-day that courts 
can ne1er pass upon religious questions. Ah, Mr. President, 
would any Senator say that no court can enforce the provisions 
of our Constitution in favor of religious liberty? New sects are 
continually arising in our country, and the votaries of the 
religious views of those sects are at the beginning small and 
insignificant minorities. Questions regarding their rights as re­
ligious bodies, questions regarding their rights to freedom of 
worship and of expression, are protected by the provisions of 
our constitutions, and against the wish, against the prejudice, 
against the passion of the vast majority of the people, the 
courts, and the courts alone, can maintain the rights of the few 
to pursue the dictates of their own conscience rather than the 
will of the majority. 

Sometimes questions arise upon those limitations which our 
constitutions impose upon the action of legislatures and execu­
tive officers and people alike by those great rules that protect 
liberty and property against the power of government wherever 
it be yested. 

Now, sir, picture to yourselves a judge before whom one of 
these cases is brought. A few people, a single man, is upon 
one side. The powers of a government are upon the other side. 
For the few and the weak there stand only the rules of law. 
Upon the other side stands the public desire to have a decision 
in accordance with the public interest or the public feeling. 
Picture to yourselves the judge who is called upon to decide 
one of those cases, and consider what his frame of mind and 
condition of feeling must be when he knows that if he decides 
against public feeling immediately a recall petition will be 
signed and filed, and the great body of the people against whose 
wish he has ruled will be called upon, will be required, to vote 
whether they prefer him to some man who has never offended 
public opinion. 

Upon all these cases, sir, so far as they depend upon evi­
dence-and a vast majority of them do depend upon evidence­
which is produced in the h·ial and which enters into the record 
of the case, the public does not see the record. It receives its 
information from the press. I beg the Senate to recall the 
reports of trials and arguments in our courts which they have 
been accustomed to see in the public press. The conditions of 
newspaper enterprise do not permit the publication of the full 
record of any trial. The gentlemen of the press, eager to 
secure items of news that will be interesting to the readers of 
their papers, catch upon the spectacular and interesting and 
startling incidents of the trial and reproduce them in their 
columns. 

The judge is to 11ass upon the evidence that appears in the 
record, but he is to be judged upon the newspaper reports of the 
trjal. And to whom, sir, will the judge try that case? To 
whom will counsel argue that case? What will become of that 
spirit which perYades every true court of justice, in which the 
facts as ascertained and the law interpreted and these alone form 
the basis of judgment? Is it in human nature that a judge, sit­
ting under such circumstances as are exhibited by this pro,ision 
which I have read, shall do other than try his case rather to 
the reporters than to his conscience, to his knowledge of the 
law, and to his understanding of the facts? For at every step 
the judge is upon trial. His defen e will not come when he 
has the opportunity to put 200 words of justification onto 
the ballot. His defense will begin with the first step in the 
trial of the cause. Human nature can not work otherwise. In 
all these great cases of public interest the judge will be on trial 
on the newspaper record, and in that trial he will take a far 
deeper interest than in the trial of the defendant or in the 
rights of the parties upon the record of the court 

Let me illustrate the way in which this provision is bound to 
work by reading from a newspaper called the People's Paper, 
published in Los Angeles, Cal.., Saturday, April 15, 1911. In 
large black letters : 

Aroused people to recall judge. 
In large, but not so large black letters below: 
Los Angeles will be first to use new law and oust union persecutor 

from the bench. 

In large black letters, but still not so large: 
To recall Judge · Joseph Chambers for persecuting union strikers is 

now the declared purpose of Los Angeles Socialists and union men, 
who aisert that immediately upon the passage of the State recall amend­
ment Chambers will be the first judge in California to receive the atten­
tion of an a.roused people, determined to oust him from the bench. 

The recall petition will set forth that this judge raised the I.Jail of 
three union men, John Crelly, R. L. Murray, and Isaac Libby, from the 
usual $50 to the outrageous sum of $300 per man ; that the maximum 
fine for their alleged offense of picketing is but $50, and therefore in 
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making their bonds six times as large as the highest possible fine 
Ch:imbers must have determined to punish the strikers before a jury 
could have an opportunity to declare them innocent. 

Wby a. judge on the bench, the petition will recite, should have thus 
made himself an open partisan of the Merchants and Manufacturers' 
A sociation can only be explained by the fact that out of the 310 metal 
trades mechanics, brewery workers, and other union strikers arrested 
and taken to the police court only 4 convictions were obtained. 

Plainly, the public and jurymen believed these men innocent. 
Plainly, the judge concluded that if strikers were to be punished it 

must be done before trial. 
The petition will then show that the average workingman has little 

money, as Chambers well knows, and therefore he practically attempted 
to hara them with imprisonment an unknown number of clays in a 
vile jail awaiting trial by demanding of ea~h striker $300 cash bail. 

Mr. President, I do not know whether this recall petition 
which is outlined there was ever filed. I do not know what 
action was taken regarding it. I do not know whether the judge 
was right or wrong in fixing $300 as the ,amount of bail. 

.!\Ir. WORKS. Mr. President--
The PRESIDING OFFICER (Mr. LIPPITT in the chair). 

Doe the Senator from New York yield to th~ Senator from 
California? 

Ar. ROOT. One moment, please. But I do not doubt that 
this paper illustrates, and well illustrates, what will be the 
ine\itable course that will ensue upon the establishment of 
such a tenure of official office as is provided for by this con­
stitutional provision. 

Ir. WORKS. Mr. President, I do not desire to antagonize 
anything that has ~en said by the Senator from New York, 
for I fully agree with the position he takes upon this question, 
but I do desire to say that there is yet no law in the State of 
California for the recall of judges. 

i\Ir. ROOT. I am yery glad to hear it. 
Mr. WORKS. I desire to state further that in my judgment 

if the recall did exist in the county of Los Angeles, my home, 
there would be no danger of the judge referred to in this arti­
cle being recalled on any such ground as is set forth in the 
ne spaper. 

l\fr. ROOT. I am very glad to hear that also. As I have 
just suid, I do not know whether any action was taken. It 
is evident no action was taken, because the law was not passed, 
but I have read this paper to illustrate the way in which the 
recall provision will be regarded by the people who have a deep 
interest in judicial action;· and it is under the pressure of such 
attempts, if such a provision is adopted, that every judge 
must administer justice in the causes which excite public in­
terest and publir passion. And those are the causes which 
test the strength and effectiveness of a system of ad.Jninistering 
justice. 

In the year of the Declara.tion of Independence the temporary 
legi lative body of Massachusetts undertook to frame a con­
stitution for the State, and sent to the different towns of the 
State a request for their consent to the estabiishment of · such 
a constitution. On the 1st of October, 1776, the people of Con­
cord in their town meeting adopted a resolution refusing to 
accept a constitution so framed. Among their reasons they 
said that they refused "because we conceive that a constitution 
in its proper sense intends a system of principles established to 
secure the subject in the possession and enjoyment of the rights 
and privileges against any encroachment of the governing 
party." That reason applies, sir, whether the governing party 
be a king or a president or a legislature or the people at 
the polls. The Constitution in its just sense intends to se­
cure the subject in the possession and enjoyment of his rights 
and privileges against any . encroachments of the governing 
party. 

The men who sent back that answer, that they would not 
accept a constitution framed by the legislature which ought 
to be restrained by the Constitution, were the very men who 
stood at Concord Bridge and had the courage to fire the first 
shots against the overwhelming power of England. I trust, sir, 
I belicYe, that the spirit of Concord, of 1776, has not died out 
among the American people, and that they are not yet ready to 
put the judge, who alone can maintain the rights of the citizen 
against the goyerning party, at the immediate mercy of the 
governing party. We are not yet ready to say to the judge whom 
we put upou the bench to maintain the great principles of jus­
tice, "You shall maintain them under the penalty of being de­
prired of your office and being disgraced for life if you oppose 
the will of the governing body." 

Mr. President, I should not oppose the admission of Arizona 
witl1 provisions in its proposed constitution which were of minor 
consequence, even though I did not agree with them. There are 
many provisions in this constitution which I think inexpedient 
and unwise. There are a number of provisions which I deeply 
regret to see incorporated in the constitution of any American 
State. But for all that I would not oppose the admission of 
Arizona as a State upon a constitution adopted by a vote of her 

people because it contained those provisions or because it con­
tained any provision which did not seem to me to be funda­
mental in its character and to be in a considerable measure a 
negation of the true principles of our Government. 

I conceive that this provis~on for the recall of judges is of 
that character. I think it goes to the very basis of our free 
Government, and I will proceed to state why I think it differs 
from the other provisions which I dislike. I have no quarrel 
with the gentlemen who extol the wisdom of the people. I 
believe that in the long run, after mature consideration and 
full discussion and when conclusions are reached under such 
circumstances as to exclude the interests or the prejudice or the 
passions of the moment, the decisions of the American people 
are sound and wise. But, sir, they are sound and wise becau e 
the wisdom of our fathers devised a system of government 
which does prevent our people from reaching their conclusions 
except upon mature consideration, after full discu ion, and 
whP.n the dictates of momentary passion or self-int re t are 
excluded. 

The framers of our Go\ernment were largely men who bad 
been bred and had inherited deep religious convictions, und 
among those convictions was the realization of the fact tha.t • 
among all the virtues that it is incumbent UF'>n meu to cul­
tivate and to seek the virtue of self-restraint stands one of the 
first. That view of human strength and weak'Uess, sir, lies nt 
the bottom of the religion which we all profess. Whaten'r be 
the creed, the aenominaiion, tlle name underlying the religion 
of all of us, as it underlay the religions of the framers C'f out 
Government, is the knowledge that we are fallible, prone to evil, 
weak in the face of temptation, liable to go astray, an<.1 that 
we sorely need to restrain oursel\"es from the following of our 
own impulses by the rule of principles-principles of religion, 
principles of morality, principles of justice. We know that but 
for some ruling principle we are sure to err, and that our hold· 
ing to the straight path depends upon our fidelity not to the im 
pulse or the wish of the moment, but our fidelity to the prin· 
ctples that control our li\es and conduct. 

1\Iany of the framers of the Republic were men who inherited 
the traditions of a theocratic government. in which men were 
conb·olled as against their -own impulses and passions by the 
dictates that were handed down in the revelation from thG 
DiYine Ruler. In a belief which we can not gainsay to-day the, 
undertook to establish for this Go•ernment a code of funda­
mental principles of justice, of equality, principles formulated 
in specific rules of conduct to make practical their application. 
Those principles we describe as the constitutional limitations of 
the National and ·the State constitutions: 

No man shall be deDrived of bis property except by due process 
of law. 

Private property shall not be taken for public use except upon due 
compensation. . 

No man shall be compelled to be a witness against himself. 
No man shall be twice put In jeopardy for the same otl'ense. 
And all the others, that great array of the fundamental and 

essential principles by which the American Republic ha.B im­
posed r·~straints upon itself aga.inst its own interest of the 
moment, its own wishes of the moment, its own prejudice and 
passion of the moment; that great array of the fundamental 
rules of justice, of liberty, of human rights, which I say the 
American Republic has imposed upon itself is the great secret 
of the success of the American experiment in government, tbe 
maintenance of justice and order, individual liberty and indi­
vidual opportunity in this vast continent, among these 90,000,000 
people. And for the maintenance of those rules of justice our 
fathers provided that tlle go\ernment which may seek, under 
the interest or the passion of the moment, to override tbem 
shall be withheld by the judgment of a body of public officers 
separated from the interests and passions of the hour, with no 
pride of opinion because of having made a law, with no lust for 
power because of a desire to execute a. law, with a strong hand 
according to individual opinion as to what mny be best; but 
impnrtia1, sworn only to the administration of justice, without 
interest, wjthout fear, and without favor. They in trusted the 
maintenance of these rules to a body of judge , who were to 
speak the voice of justice without fear of punishment or hope 
of reward. 

It is the establishment of this system of rules, fundamental 
rules, intrnsted for their declaration and maintenance to a body 
of impartial judges, that is the great contribution of America 
to the political science of the world, the great contribution of 
America to the art of self-go"'ernment among men. 

Why, Mr. President, was it nece ary to establi h these rules 
of right? Why should there be a provision in our constitutions 
which prevents the taking of private property for public use 
without compensation? Why should there be a provision that 
no man shall be twice put in jeopardy for the same offense? 
Why should there be a provision that no cruel or unusual pun-
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ishment shall be inflicted, unless it be that the e::s::istenee of such 
rules was deemed to be necessary and is deemed to be necessarj 
to control the governmental' power of the moment? 

The essential difference, sir, between the establishment of 
one of these great rules of right conduct in a constitution and 
the enactment of a law either by a legis.luture or by a people is 
that the fundamental rule is established upon considerations cf 
bstract justice. The rule is established when n-0 ooo has s.ny 

concrete interest to be affected, when no one is desirous of dob1g 
the wrong thing that the rule prohiblts or of undoing the right 
thing that the rule maintRins. It is then~ sir~ that the yoice of 
un intelligent people is the voice of God, when upon considera­
tions of justice, when considering what is right and fair, and 
makes for justice and liberty, a ~ple establish for their own 
control and restraint a rule of right; and the n.bstract rule is 
necessary because when the concrete interest comes into play, 
becarn~e when the passion of the moment comes into play, be­
cause when religious feeling is rife, when political feeling is 
excited, when the desire for power here or the dPsire to push 
fon vard a propab:mda of views here comes into play, then the 
inherent v;eakness of human nature :rua.kes it certain that the 
great and fund:imental principles of right will l>e disregarded. 

Sir, we see every day legislatures of our- States vassing laws 
whid1 are in violation of these fundamental rules. We see 
e1erY, day public officers exercising an arrogant power in viola­
tion of the fundamental rules, except as they are restrained by 
the cold an<! impartial voice of those tribunals that our people 
lillle established to assert the control of the- principles of jus­
tice over the interests and the passions of the mom.ent. 

Mr. President, this provision for the re.call of judges strikes 
at the 1ery heart of that fundamental and essential character­
istic of onr system of government. It nullifies it; it sets it at 
naught; it casts to the winds that protection of justi{!e that our 
fathers established and that has made us with all ouT power a 
just nnd orderly people. For, sir, when we say to the judge 
npon the bench, who is bound to assert the rules of justice 
established in a constitution long years before for the restraint 
of the people in their passion or their prejudice, you shall de­
cide for the rules of justice at your peril; when we ·say to the 
judge if you m:::tintain the nbstract rule of justice ag:i.inst the 
wish of the people at the moment you shall be turned out of 
office in ignominy, we nullify the rule of justice and we estab­
li:sh the rule of the passion, prejudice, and interest of the mo-
ment. · 

So, sir, I say that this provision of the Arizona. constitution 
strikes at the 1ery heart of our system of goYernment. It goes 
deeper than that. This provision, sir, is not progress, it is not 
reform; it is degeneracy. It is a mo"Vement backward to tllose 
days of misrule and unbridled power out of which the world has 
been slowly progressing under the leadership of those great men 
who established the Constitution of the United States. It is a 
mo"Ve backward to those days when human passion and the rule 
of men obtained rather than the law and the rule of principles, 
for it ignores, it sets at naught the great principle of go-rern­
llle!l.t and of civilized society, the principle tha.t justice is above. 
majorities. · 

I care not how small may be the numbers of a political fuith 
or a religious sect, I en.re not how weak and humble lllily be a 
single man accused of however atrocious a crime. time was when 
the feelings and the passions and the wish of a maj.ority de­
termined his rights and oftentimes his right to. life; but now, in 
this twentieth century, with all the light of the civilization o! 
our times, after a. century and a quarter passed by this great 
and free people following the footsteps of Washington, Hamil­
ton, Jefferson, and 1\Iadison, now with all the peoples of the 
world following their footsteps in the establishment of corurti­
tutional go1ernments, the hand of a single man appealing to that 
justice which exists independently of n.11 majorities has a power 
that we can not ignore or d'eny but at the &?;erifice of the best 
und the noblest elements of gavemment. 

There is such a. thing as justice, and though the greatest and 
most arrogant majority unite to override it, Goel stands behind 
it, the eternal laws that rnle the world maintain it, and if we 
attempt to make the administration and award of justice de­
])endent upon the will of a majority we shall fail, and we shall 
fail at the cost of humiliation and ignominy to ourselves. 

I do not envy the men who prefer the uncontuolled rule of. a 
majority free from the restraints whicb we have imposed upon 
oursel>es to the system of orderly government that we have- now 
established. I do not envy the men who would rather have the 
French constituent convention, controlled by Marat and Danton 
and Robespierre, than to have a Supreme Court presided over by 
Marshall; who would rather have conclusions upon a question 
of justice reached by a popular election on the basis o! news-

paper- reports than. to have the impartial judgment of a great 
court. I do not envy the men who have no sympathy with 
Louis XVI against the dictates of the majority of the French 
Malesherhes and De Seze pleading for the lawful rights of 
capital in 1793. 

I do not envy the men who see nothing to admire in John 
Ada.ms def ending the British soldiers again.st the protests of his 
neighbors and friends and countrymen after the Boston mas­
sacre. Rather, sir, would I feel that my country loves justice 
and posscs...;;:es that divine power of self-restraint without which 
the man remains the child. tbe citizen remains the savage, and 
the community becomes the commune; that my country has 
carried into its system of law, and, whatevei· be its wish for the 
moment, whate'"er its prejudice, whatever its passion for the 
moment, will fore-ver maintain as. of greater importance than 
any single issue or any single man or any single interest that 
reverence for the. eternal principles of justice which we have 
embedded in our fundamental Ia w as our nearest approach to 
the. application of the Divine comm.and to human affairs. 

Mr. NELSON. l\Ir. President, I do not intend to take up the 
time of the Senate in any general, extended, academic, or his­
torical discussion of the subject. My aim will be rather to 
explain to the Senate in a brief manner the- scope of the amend­
ment which I have offered as a substitute for the pending joint 
resolution. In order that the merits of the amendment may 
be fully understood, I shall briefly call your attention to some 
of the legislative history relating to the subject 

By the act of June 20, 1910, commonly called the enabling 
act, authority was giren to the Territories of Arizona and New 
Mexico to elect delegates for a constitutional convention tu 
formulate a constitution, and to submit it for ratification to a 
1ote of the people. The enab.ling act provided that tll.e consti­
tutional con:rention of ·New \1exico should consist of 100 mem­
bers and that of Arizona of 52 members. It fruther provided 
that after the constitutions had been formulated and adopted 
by the respective conventions the constitutions were to be sub­
mitted to a 1ote of the people of the respective Territories for 
ratification; and if the constitution in each case was approved 
by a majority of the votes cast on that subject, then the con­
stitutions were to be submitted to the President of the United 
States and to Congress for approval; and if Congress and the 
President approved of the constitutions, or if the President ap­
pro-red the i:ame and Congress. failed to disapprove the same 
during the next regular session, then the President was to cer­
tify such facts to the governor of each Territory, who then w:is 
directed to call an election for State, county, and legifilatire 
officers and Representatives in Congress; and when the result 
of such election was certified to the President it became his 
duty to issue his proclamation of the result, which proclamation 
admitted the Territories as States into the Union. 
T~e npprovaJ of the constitution is a prerequisite to the hold­

ing at an election for the officers mentioned, and it is only after 
such elections h::m~ been held that the Territories are to be 
adniitted into the Union; in other words, the mere approval of 
the constitution does not admit the Territory, but such ap­
pro.val must be followed by an election. for these several offi-

. eers-State, legislative, and county, and Members of the House 
c;f Represen.taUres. Aft€r such election has been held, then the 
President issues his proclamation~ and thereupon the Tenitories 
are admitted into the Union on a footing with the other States. 

The constitution of New l\Iexico was rntifi-ed by a much 
Inrger vote than that of Arizona. As to the vote of New hle:x:­
ieo, I quote the following from the speech of Attorney Genera.I 
Wickersham, recently delivered. before tbe law school of Yale 
-University: 

T1le returns of the Thirteenth Census gave New Mexico in HllO a 
total population of 327,301r of which 76,233 were native-born males 
over 21 years of age and 4,.269 naturalized foreign-born males over 21 
years of age, making an apparent total voting population ot 80,503. 
Tbere were east for the con.stitution 31, 7 42 votes, against it 1U.,3V!> 
votes, or a. total of 4.5,.141 on the question of its adoption, being al.lout 
56 per cent of the total number of the qualified voters and slightly less 
than 14 pel! eent of the total population. 

Tfiere is a marked contrast between the action of the people 
of New Mexico in voting upon their constitution and the action 
of the people of Arizona in voting on their constitution. I re:id 
from the same speech on this subject: 

The returns of the Thirteenth Census give Arizona in 1910 a total 
population of 204,354, of which 155,550 are nattve born and 48,804 
foreign born. Of this population, 118,.576 a.re males and 85.778 a.re 
females. The total number of white males over 2l years of age is 
65,.133, of which number 3.!>,427 are native born and 5,896 naturalized 
citizens, so that the total voting population is apparently 45,323. 

I call the attention of Senators to the figures-
Tb.ere. wera cast for the constitution 12,187 votes, ago.inst It 3.822 

votes, or a t otal of 16r009 on the- question ()f its adoption, being about 
35 per cent of the total number of qualified voters, iwd slightly less 
t.fuu1. 8 ger cent o1 the total papula.tfoll.. 
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The election for the ratification of the constitution of New 
Mexico was held on the 21st day of January, 1911; and the 
election for the ratification of the constitution of Arizona was 
held on the 9th day of February, 1911. Both constitutions were 
sent to the President and to Congress for approval in the latter 
part of February, Wll. 

The constitution of New 1\Iexico was approved by the Presi­
dent in his message to Congress of February 24, 1911, wherein 
he recommended the approval of the same by Congress. The 
constitution of Arizona has not up to this time been approved 
by the President. So that at this moment the constitution of 
New Mexico stands here before Congress as approved by the 
President, while the constitution of Arizona stands here with­
out the approval of the President. As to New Mexico then, if 
Congress at its next regular session does not disapprove the 
cons~itution it stands approved, and when this is followed by 
an election of the officers mentioned the Territory will be ad­
mitted into the Union. 

In the case of Arizona, the President not having approved 
the constitution, it operates as a stay of proceedings until Con­
gress passes an act approving the constitution, for until such 
approval there can be no election and no admission. 

This brings me, Mr. President, to the joint resolution which 
has passed the House and is now before the Senate. That joint 
resolution-and I give it in outline-provides that the constitu­
tion of New Mexico shall be approved after the people of that 
Territory have had another vote on article 19 of the constitu­
tion. That is the article relating to constitutional amendments. 
It is claimed and insisted that that article relating to amend­
ments to the constitution is too conservative, too restrictive, 
and that it ought to be again submitted. to the people for their 
vote. I want to call the attention of Senators to that constitu­
tion. It is not as restrictive as is claimed by many; it is not 
any more restrictive than our Federal Constitution. Article 19 
reads in part as follows: 

SECTION 1. Any amendment or amendments to this constitution may 
be proposed in either house of the legislature at any regular session 
thereof, and if two-thirds of all members elected to each of the two 
houses, voting separately, shall vote in favor thereof, such proposed 
amendment or amendments shall be entered on their respective jour­
nals with the yeas and nays thereon ; or any amendment or amend­
ments to this constitution may be proposed at the first regular session 
of the legislature held after the expiration of two years from the time 
this constitution goes into effect, or at the regular session of the legis­
lature convening each eighth year thereafter, and if a majority of all 
the members elected to each of the two houses voting separately at 
said sessions shall vote in favor thereof, such proposed amendment or 
amendments shall be entered on their respective journals with the yeas 
and nays thereon. 

In other words, at any regull:1r session two-thirds of each 
house of the legislatul'e of the State, each house voting sepa­
rately, may propose amendments, the same as in the case of the 
Federal Constitution, while a mere majority may propose 
amendments after the lapse of two years and every eight years 
thereafter. In either case, Mr. President, whether a constitu­
tional amendment be adopted under the first provision or under 
the second, it is submitted to a vote of the people, and if ratified 
by a majority of the electors voting thereon, and by an affirma­
tive vote of not less than 40 per cent of all the votes cast at 
said election iri the State and in at least one-half of the counties· 
thereof, then such amendment becomes a part of the constitu­
tion. No more than three amendments shall be submitted at 
the same election. 

Sections 1 and 3 ·of article 7, relating to the elective fran­
chise, and sections 8 and 10 of article 12, relating to educa­
tion, can not be amended unless the amendment is proposed by 
three-fourths of the members of each house of the legislature. 
The e restrictions in the case of these sections and articles 
are for the benefit and protection of the large l\Iexican popu­
lation. l\Ir. President, the provision in the constitution requir­
ing amendments to be ratified by a 40 per cent vote in ~t least 
one-half of the counties of the .State was, it was explained to 
the committee by representatives from New Mexico, inserted 
for the benefit and protection and in behalf of the poor Mexi­
cans. Nearly half of the people of that Territory are of Mexican 
or of Spanish descent. They were the early and original set­
tlers of that country. They have adopted a different system 
of irrigation and reclamation of their arid lands from that 
which generally prevails. They operate through a sort of com­
munity system, which is different from that employed by the 
rest of the population; and this provision was put into the 
constitution in order to protect them, so that no violent changes 
could be made. The constitution is very careful to protect the 
Mexicans. It provides, as I have already stated-
that no amendment shall apply to or affect the provisions of sections 
1 and 3 of article 7 hereof on elective franchise unless proposed by not 
less than three-fourths of the votes of each house of the legislature. 

This is to prevent the Mexicans from being disfranchised for 
not speaking the English language. 

The restriction and exception as to sections 8 and 10 of 
article 12 are for the purpose of pre.venting the exclusion of the 
Spanish language from the public schools. In other words, the 
Spanish language is to be taught side by side with ·the English · 
language in the public schools; and all this is for the benefit 
of the Mexicans who are not up to the standard of the rest of 
the population in the matter of the English language. I mean 
by that expression that they are not as well versed in the 
English language as are other citizens of the Territory. 1\Iany 
of them have a sprinkling of Indian blood in their veins, aml 
they are descended from the old conquistadors who first ex­
plored that country. They are a quiet, law-abiding, good peo­
ple, but, as I have said, they are not versed in the English 
language, and so this constitution of New Mexico was framed 
ex industria, Mr. President, to protect those t>eople as they 
ought to be protected. 

Compare this action of New Mexico in reference to these 
people with the action of Arizona, not as embodied in its con­
stitution, but as found in its legislation. In 1909, on the 10th 
of March, the Legislature of .Arizona passed an act that prac­
tically disfranchised all such people as these that have been 
taken care of by the New Mexican constitution. 

I read section 1 of that law of 1909 : 
E~cry male citizen of the United States and every male citizen of 

Mexico who shall have elected to be..:ome a citizen of the United States 
under the treaty of peace exchanged and ratified at Queretaro on the 
30th day of May, 1848, and the Gadsden treaty of 1854, of the age of 
21 yea.rs, who shall.have been a resident of the Territory one year next 
precedrng the election, and of the county and precinct in which he 
claims his vote, 30 days, and who, not being prevented by physical 
disability from so doing, is able to read the Constitution of the United 
States in the Engiish language in such manner as to show he is neither 
prompted nor reciting from memory, and to write his name • • • 
should be entitled to vote at all elections, etc. · 

This is the way Arizona treated the Mexicans in their midst­
practically disfranchise them. In the enabling act which we 
passed, we p1·ovided that the old election law of 1001, which did 
not contain these restrictions, should apply in the matter of the 
election of delegates to the constitutional convention aml in the 
manner of the ratification of tb.e constitutiou. 

I have callea attention to this, Mr. President, for the purpose 
of showing the extreme care with which the people of New 
Mexico have provided that no injustice either in respect to edu­
cation or in respect to the electoral franchise shall by any 
means be inflicted upon those l\Iexicans who constitute half of 
the population. 

I am told that upward of 25 or 30 per cent of the permanent 
population of Arizona belong to the Mexican class of people, but 
you look in vain for any restriction in the constitution of Ari­
zona· against ·such legislation as that act of 1900, and that law 
still remains: . 

Mr. BACON. Mr. President--
Mr. NELSON. I yield to the Senator from Georgia. 
Mr. BACON. I have not had the good fortune to hear all 

the Senator's speech, so he may have alluded to or said some­
thing about that as to which I desire to ask him. Do I under­
stand the Senator to say that in the proposed .1. ~ew Mexico con­
stitution there is no discrimination against the Spanish-speaking 
people? 

l\Ir. NELSON. There is no discrimination against them. 
Mr. BA.CON. I will read from the report of the House com­

mittee to see whether or not I am correct. On page 5 I find 
this language : 

The committee has also 8rovided in said propo;;ccl substitute that 
the enabling. act of June 2 , 1910, shall be amenderl by making . ec­
tlon 5 of said act so read as to remove tbe disqualification imposed 
upon the Spanish-American population of New Mexico who can not 
read, write, and speak the English language for holdin~ State offices, 
including membership in the legislature of the new State. No just 
reason ls found for such disqualification. 

The evidence before the committee was that these Spanish-American 
citizens are eager for education and largely now speak the EngJiqh 
language, and strive to advance the teaching of English to their -chil­
dren in all of their public schools, but that this provision of the 
enabling act is regarded by them as a reflection upon them and their 
race. They have at all times supported by their votes and the im­
position of taxes the developing of the public- chool sy tern of New 
Mexico. They are largely an agricultural people, frugal, industrious, 
and earne t supporters of every movement intended to advance the 
progress, prosperity, and civilization of New Mexico. 

Again, it was suggested that this disqualification- violates the spirit 
and the letter of the treaty of Guadalupe Hidalgo between the l'.Jnited 
States and the Republlc of Mexico, entered into on the 2d day of Feb­
ruary, 1848, by the terms of which the Territories of New Mexico and 
Arizona were for the most part acquired. . 

And then it goes on and quotes from the treaty. 
Mr. NELSON. Unfortunately, that does not tally with tlle 

actual constitution. Let me read section 3 of article 7 relati're 
to the elective franchise. It reads: 

SEC. 3. '.rhe right of any citizen of the State to vote, hold office, or 
sit upon juries shall never be restricted, abridged, or impaired on ac­
count of religion, race, language, or color, or inability to speak, read. 01· 
write the English or Spanish languages, except as may be otherwise pro­
vided in this constitution ; and the provisions of this section and of sec-
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tlon 1 of this article shall never be amended except upon a vote of the 
people of this State in an election at which at least three-fourths of the 
electors votinq in the whole State and at least two-thirds of those vot­
ing in es.ch county of the State shall vote for such amendment. 

Mr. R COX. Very well. If the Senator will pardon me­
.Ur. !\"'ELSON. Now, I will call attention in that connection 

to other paragraphs of the constitution relating to education, 
and the Senator will see that that report does not do jilstice to 
the constitution. Section 8 of article 12, relating to education, 
provides; . 

SEC. 8. '.rbe legislature shall provide for the training of teachers in 
the normn.l schools or otherwise, so that they may become proficient in 
hoth the English and Spanish languages, to qualify them to teach 

p::t!li!ih-speaking pupils and students in the public schools and educa­
tional institutions of the State, and shall provide proper means and 
methods to facilitate the teach~;; of the English language and other 
branches of learning to such pupus and students. 

And section 10 of the same article provi.des as follows : 
SEC. 10. Children of Spanish descent in the State of New Mexico shall 

never be denied the right and privilege of admission and attendance in 
the public schools or other public educational institutions of the State, 
and thev shall never be classed in separate schools, but shall forever 
enjoy perfect equality with other children in all public schools and edu­
cational institutions of the State, and the legislature shall provide 
penalties for the violation of this section. This seetion shall never be 
amended except upon a vote of the people of this State, in an election 
nt which at least three-fourths of the electors voting in the whole State 
and at least two-thirds of those voting in each county in the State shall 
vote for such amendment. 

I have called attention to these two articles of the constitu­
tion, one relating to the elective franchiBe and the other relating 
to the education of the people; both of them aimed to take 
spedal care and make due provision for the Mexicans or those 
of Spanish descent who speak that language. 

Mr. BACON. Mr. President--
T11e VICE PRESIDENT. Does the Senator from Minnesota 

yield to the Senator from Georgia? 
Mr. NELSON. Yes. 
.Mr. BACON. With the permission of the learned Senator, I 

want to call his attention to the provision that I spoke of before 
in order that he may see that his reply does not cover this pro­
vision. The reply of the Senator to the inquiry made by me 
-was to read sections with regard to education a.nd with regard 
to the elective franchise. 

Mr. NELSON. I quoted them. 
.l\lr. BACON. But the disqualification which the House com­

mittee criticizes in its report is the disqualification from office 
holding. That is what it says: 

Shall be amended by ma.king section 5 of said act so read as to 
remove the disqualification imposed upon the Spanish-American. popula­
tion of New Mexico who can not read, write, and speak the English 
language for holding State offices, including membership in the legis­
lature of the new State. 

I have not the constitution before me, but here is the plain 
language of the House report, and I presume they would scarcely 
have incorporated that statement unless it was buttressed by 
the facts. So that, if it be true that the constitution of Arizona 
discriminates unjustly or the laws of the Territory of Arizona 
discriminate unjustly against the Spanish-speaking people of 
Arizona, it is also true, perhaps in a less degree, that there is 
discrimination of the same kind in the constitution of New 
Mexico against the Spanish-speaking people, to the extent that 
they are not allowed to hold any office unless they can read the 
English language. 

l\lr. NELSON. The report from which the Senator is reading 
seems to refer to the enabling bill ·or act and not to the constitu­
tion. I can not find any provision in the constitution that re­
sh·icts them from holding office. 

Mr. BACON. I think, possibly, from the languag~ 
Mr. l\'ELSON. I can not find any restriction in the constitu­

tion. and as a matter of fact they ha-ve been holding office there 
all this time-county offices and Territorial offices and judicial 
offices-and proceedings both in the legislature and in the courts 
nre carried on in both languages. 

Now, there are no such provisions in the Arizona constitu­
tion-nothing of that kind-to protect the Spanish-speaking peo­
ple, the Mexicans, either in an educational way or in the matter 
of the elective franchise. 

l\Ir. BACON. If the Senator will pardon me--
The PRESID:nm OFFICER (Mr. CuRTIS in the chair). 

Does the Senator from Minnesota yield to the Senator from 
Georgia? 

l\Ir. 1'"ELSON. I do; but I should like to answer a question. 
Mr. BACON. I beg the Senator's pardon. 
Mr. NELSON. I do not like a long interruption. I am will­

ing to answer a question, but I do not like to have a whole 
speech injected into mine. 

Now, Mr. President, on the theory that article 19 of the New 
Mexico constitution, relative to amendments of the constitution, 

was too conservative and too restrictive, in the joint resolution 
that passed the House it is provided that that question should 
again be submitted to the voters of New Mexico ; but accord­
ing to the joint resolution, whether the people of New Mexico 
-vote that article in or out, the constitution stands approved 
anyway. So that it is a mere formal matter. It is not a sine 
qua non as to the approval of the constitution. The condition 
is that they must haye another election, and if in that election 
they disapprove that paragraph of the constitution, it goes out; 
if they approve it, it remains in; and the constitution, in either 
event, is appro1ed; and they will have to go on and hold their 
election and elect their officers-county, State, legislative, and 
congressional-and upon such election the Territory is admitted 
into the Union as a State. 

Mr. BACOX Mr. President--
The PRESIDING OFFICER. Does the Senator from Minne-

sota yield to the Senator from Georgia? 
l\Ir. NELSON. Certainly; I yield. 
Ur. BA.CON. I do not wish to intrude on the Senator. 
Mr. NELSON. I trust the Senator did not take offense at 

what I said before. I am always glad to yield to the Senator. 
l\Ir. BA.CON. I simply desire to call the Senator's attention 

to the pro-vision of the constitution of New Mexico which he 
could not find. He will~ it on page 42, at the bottom of the 
page, numbered stction 5. I will read it: 

This State shall never enact any law restricting or abridging the 
right of suffrage on account of race, color, or previous condition of 
servitude; anrl, in compliance with the requirements of the said act 
of Congress, it is hereby provided that ability to read, write, speak, 
and understand tbe 11.:nglish language sufficiently well to conduct the 
duties of the office without the aid of an interpreter shall be a ne~es­
sary qualification for all State officers and members of tbe State legis­
lature. 

Mr. NELSON. That is only restriction on office holding. 
That is, if they hold an office of that character or that grade, they 
are required to speak the English language sufficiently to be 
understood. But there is no limitation as to proceedings in the 
courts. For years proceedings in the courts of New Mexico 
have been carried on in both ·languages-in Spanish and in Eng­
lish. Counsel hav-e had interpreters to interpret their speeches 
to the jury. Courts have had interpreters to interpret their 
charges. Interpreters have interpreted not only the testimony 
of witnesses, but they have actually entered into the jury box 
and remained with the jury while they were agreeing upon their 
1erdict, to interpret between the Spanish-speaking and the Eng­
lish-speaking members of the jury. 

What I have said in reference to education and the right of 
suffrage remains undisputed. The constitution has taken par­
ticular pains to protect those Mexicans in their right of suf­
frage, and the same has taken place in reference to educational 
facilities. 

The only restriction in the constitution is the paragraph that 
the Senator from Georgia quoted in relation to holding State 
offices. There they are required to speak the English language 
sufficiently to be understood, but there is nothing to bar them 
from holding office otherwise if they can speak that language. 

Article 19 of the constitution relates to amendments, to which 
I have referred. Many ask why do you require those amend­
ments to be ratified by a majority of the counties? That is for 
the purpose of protecting those Mexicans who occupy a certain 
number of counties in that proposed State. If you left it to a 
general vote of the proposed State, requiring 40 per cent of the 
entire vote of the State and a majority of all votes cast, that 
many votes might be secured in what they call the American 
counties, and the :Mexican counties would be entirely outvoted 
and left in the cold. 

. The New :Mexico constitution, and I want to call your atten­
tion to it, has no initiative, as we understand it. It has the 
referendum; that is, an act of the legislature may be vetoed, 
may, by a referendum, a petition, be vetoed by a majority vote, 
equal to at least 40 per cent of tile people yoting on that subject 

There is no recall of judges, uo initiative. The only inno­
vation upon the ordinary customary methods that we have in 
the older States is in the matter of the referendum. 

Now, come to the case of Arizona. In the joint resolution, 
as it came from the House, a provision was inserted that Ari­
zona should ha n~ another election upon the question of the 
adoption of article 8 of their constitution-that part of"their 
article which provides for the recall of judges and all other 
officers. But under the provision of the House joint resolution, 
whether the people of Arizona voted that paragraph of the 
constitution out or kept it in the constitution, the constitution 
in any event wonld stand appro-red. If a majority vote is 
against that paragraph of the constitution, it will be eliminated. 
If a majority were against elimination, it would still remain 
a part of the constitution. 



.. 

3694 CONGRESSIONAL RECORD-SEN ATE .. AUGUST 7, 

:Mr. President, to my mind there are a number· of objection­
able features in that constitution which as an original question 
I could never appro\e. For instance, the constitution of Ari­
zona may be amended upon the petition of 15 per cent of the 
votes cast nt the last election. A constttution is a fundnmental 
law, bounding the scope of the legislaU-rn, executive, and judi­
cial department . Its object is to lay down the outlines of the 
State government, to place an embargo agf!inst popular clamor, 
and to keep legislation wit.bin well-defined channels. In other 
words, it is a buhni.rk again t hasty and ill-advised legi lation. 
Under this Arizona constitution 10 per cent of the yoters can 
inrnke the action of the people upon a statute. Ten per cent 
of the "Vote can initiate legislation, and 15 per cent of the 'Vote 
can iuitiate a constitutional amendment; and if the majority 
of those voting upon that subject amount to 40 per cent of thj,) 
tot'll Yote, it may adopt the constitutional amendment. 

It seems to me, .i\fr. President, that that is a l"ery objection­
able feature to the constitution, but I will wairn that. Then 
there is another article of the constitution relating to the recall 
of oilicers. All oflicers, executive, legislative, and judicial, cnn 
be re...:ulied, and a member of the legislature can be recalled. 
The SMator from Idaho [::\Ir. HEYnURN'] called the attention 
of tbe Senate to that the other day. When a member has been 
electeu to tbe legislature, frrn days after his election a petition 
can be circulated for his recall. As the Senn.tor from Idaho 
poiutecl out, how ea y it would be for political demagogues or 
those who had an axe to grind and who wanted to defeat the 
election of a United States Senator to have enough of those 
petitions fi] ed so that the legislature would be without a 
quorum. After the lapse of the days after an election a peti­
tion for recall can be filed against every one of them. 

·But the most iniquitous part of the constitutton to my mind, 
and I can not call it by any other term, is the recall of judges. 
I call it iniqui tous for the reason that there is something more 
than a mere recall in it. If the mere question were submitted 
to the \oter« ns to whether the judge has been competent a:1!l 
faithful to his h'ust, and the vote were only cast upon tbat 
question, the judge might ham something of a show-mi~ht 
have a fair chance, bnt this article is cunningly devised so that 
when a petition is filed for the recall there is another elect\4m, 
and the man who six months before had been elected a judge 
must submit to a new campaign and a new election. For 

- aught we lmow it mny be only a question of another candidate 
seeking the office, perhaps one of the defeated candidates, or 
perhaps some man who is a little more in popular fayor. 

The question will be passed upon, not whether the judge in 
office has offecded again t the law, not whether he has been 
unfaithful to bis trust, but the question will be whether the 
voters like B or C better than Judge A, the incumbent. So you 
see tbat the judge who has been elected fo1· the period of six 
yen.rs can, after the expiration of six mo!lths of his term, be 
remoYed by a new election. Six yf"ars is the term of office, 
barring the first election, of the judges of the supreme court. 
The first judges of the supreme court are to be elected for 
the same term as the first governor, and the man who receives 
the greatest number of votes is to be chief justice. After thnt, 
at the next general election, three judges-the number the 
supreme court is composed of-are to be elected, and these 
thl'ee judges are by lot to determine which one of them is to 
hold for six years, which one for four years, and which one 
for two years; thereafter a judge is elected every two years 
for a term of six years. 

You can readily see, Senators, that it may occur that a 
judge has been elected to office by a slender majority. He nrny 
be, as a lawyer, as a citizen, and as a judge, of the highest 
and best oruer, second to none, and mny prove himself a good 
judge, but there is some other fellow, very popular with "the 
boys." who wants his place; there is some other man who would 
like to try again to secure the office, and, under the pretext of 
a recall, he secures a new election; so that judge who was 
electecl for a term of six years is only sure of a six months' 
term and has to run the gantlet of a new election after the 
period of six months' senice. In other words, instead of elect­
ing a judge for a definite term of six years, as the constitution 
in the fir t in tance seems to contemplate. he is really elected 
for a sure term of six months, with no certainty as to the rest. 
After a sL~ months' service he is subject to the whim and at the 
mercy of di~.appointed office seekers and di appointed litigants. 

.Mr. President, if this question of recall were submitted to 
the voters in a fair manner, if the question was submitted to 
the voters whether Judge A has been an honest and faithful 
judge, and if the vote were taken upon that question alone, 
diYorcecl from the claims of rival candidates, the judge might 
h1we a fair .. bow. But when you have, .... in connection with that, 
other candiclntes coming into the field-and there must be a new 
election-and if one of those other candidates happens to be 

more popular for the time being with the masses and gets one 
more vote than the judge against whom the recall petition is 
circnlll ted. he is elected. and the judge goes out dishonored be­
cause he was defeated by a candidate who happens to be a 
little more 110pular. So you see that by a mere majority of 
one Yote, through that system of new elections cunningly de­
·dsed, a new man may be elected judge, not because the old 
judge is a dishone t judge, not because he is not a good lawyer 
arrd has not done his duty faithfully, but because, for the time 
being. the populace may think that the other man is a "better 
fellow." The cry will be, "Oh, we like him better; he is such 
a fine fellow. We have no objection to the old judge. While 
we are not prepared to say he has been dishonest, while we arc 
not i1repared to say that he has not interpreted the law fairly 
and justly, this new man is such a nice fellow, I think we had 
better have him for judge." So the operation can be repeated 
from time to time. The man who gets in in that way by one 
vote on the heels of the so-called discredited judge, in six months 
may have to run the gantlet for a still more popular fellow; 
and so you can ha.Ye the operation repeated every six months. 
Enterprising a.nd ambitious lawyers, looking the field over arnl 
wanting a plnce on tile bench instead of a place at the bar, will 
be found ready to put the machinery of recall in motion, and a 
judge, howeYer worthy and competent he may be, has at all 
times to stand ready to meet such attacks. 

You and I. Senators, know how easy it is to get petitions 
signed for almost any purpose. There never was a man con­
·ricted of a great crime and sent to prison but that his friends 
could secure an abundance of signatures on a petition for a 
pardon or a commutation of his sentence. 

Bnt, l\Ir. President, look at the iniquity of the scheme from 
another standpoint, and I can not help calling it by that name : 
Rv this s:vstem you hold the sword of Damocles over every 
judge. E;ery judge has not only the question addreEsed to 
him of finding the facts and to determining the law of the case, 
but he must al o consider whether his decision will meet with 
pc1puJar favor, for on that will hinge the question of retaining 
the· office. He mav dechle the case juEtly and according to law, 
but if in the midst of great excitement public sentiment is 
against him. woe be unto him. It may be a case growing out 
of great political controversy. It may be a case of homicide, 
or it may be a case nri..:ing from a railroad wreck, a mine ex­
plosion, or a labor strike or controversy, where public sentiment 
mny be wrou~ht up to a high state of pressure and excitement; 
tllen the i1oor judge i confronted with the problem -0f deciding 
the case justly, according to the law and evidence, against the 
popular clamor and demand, and thus putting the term of his 
office in jeopardy, or of yielding to the " voice of the people " 
for the sake of holding the office, whatever the result to the 
litigants may be. The honest judge, the judge with a true 
moral sense and O'enuine stamina, will have no difficulty, but the 
weakling, the time ~erver, the popular idol, the hale fellow well 
met, will cringe and fall down and wor hip the popular idol, for 
the " voice of the people " is to him higher than the voice of 
the law; it is bis standard of infallibility. 

"The facts of the case are thus and so; clear enough bcyo11d 
all dispute, and the law of the case is clear enough, but ·what is 
the public sentiment on the case? Will the public approve of 
iny judgment as to the facts? Will the public appro·rn of my 
jud~ment as to the law?" What will the poor judO'e do when 
confronted by such a question, and tbe recall keep that ques­
tion constantly befo1~e him? If he is a mere· politician, if he 
is a mere time server, if he is a moral weakling, if he is rea<ly 
to pander to porrnlar clamor he will frame his decision regarcl­
less of the intrin ic merits, so as to catch tbe approval of the 
public pulse. If he is an honest man, if he is a man of nerrn, 
if be believe in a government of law and order, no matter 
what the public may clamor for or demand, he will decide ac­
cording to the law and tte evidence. 

Senators, are we prepared to say that we want in this country 
instead of a government of law, a go,ernrilent that will be 
swayed and mored l>y every public emotion and clamor? 

.r.fr. President, I can recall as a boy the decision of the Su­
preme Court of the United States, by Chief Ju tice Taney, in 
the Dred Scott cnse, and what an excitement and feeling there 
was in the North O'rer it. If we had had the "recall" as to 
Federal judges nt that time, I have no doubt petitions woulcl 
have been extensiwly circulated in the North for Ju tice 
Taneyrs recall. But Senators who know anything abont Ameri­
can history know that, barring that decision, and on that we 
may well differ, be was one of the greatest lawyers and one 
of tlie ablest jurists who ever sat on the Supreme Court of tlie 
United States, second only to John Marshall. 

I see before me my genial friend from Oklahoma [~fr. OWEN]. 
He has introduced a bill for the recall of Federnl judges and i:t 
the bill pa~.::es we will haye the recall of jmlges iu such cases 
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as that to which I refer. I can remember how disappointed 
many of our people were when the Supreme Court announced 
its decision in the legal-tender case. I can remember how dis­
appointed our people were when the Supreme Court held the 
income-tax provision of the tariff act of 1894 unconstitutional. 

In all those cases, I dare say, it would have been an easy 
thing to have circulated petitions and secured abundant signers 
for the recall of those judges. But what a judicial system 
wou1d you have in this country, State or Federal, if you had a 
system where, whenever a litigant was disappointed, wherever 
the public, fed by muckraking newspapers and magazines, were 
disappointed, at the mere whim of such a sentiment manufac­
tured and created, you could displace a faithful official? What 
kind of a government would you have? Would you have a 
government of law and order, or would you have an emotional 
goYernment, mo"Ving about according to the impulses and emo­
tion s of the people, misled and misinformed by a press pander­
ing to the basest impulses of human nature and not according 
to the principle of our Constitution and laws? 

1\f r. OWEN. Mr. President--
The VICE PRESIDENT. Does the Senator from Minnesota 

yield to the Senator from Oklahoma? 
Mr. NELSON. Certainly. 
Mr. OWEN. I merely want to call the attention of the Sena­

tor from Minnesota to the tremendous historical fact that the 
Dred Scott decision, nationalizing slavery without the pos­
sibility of amending the Constitution, left no alternative as a 
remedy except a dissolution of the Union or war, and it led 
directly to war because there was no control o-rer that judiciary. 

Mr. NELSON. Mr. President, I do not want to kindle any 
of the embers of that war. I only referred to the instance of 
Chief Justice Taney to illustrate my argument. There is no 
occasion to go any further into the subject, and I will not 
follow the Senator in that matter. , 

Mr. OWEN. If the Senator will go a little further he will 
see the necessity of it. 

Mr. NELSON. Why do we have such constitutional provi­
sions as those the Senator from New York [llr. RooT] cited a 
moment ago? Why do we have such provisions in our laws 
and constitutions providing for the protection of life, liberty, 
and property? We have them as a bar and protection against 
popular clamor and popular demand; we have them for the 
protection of the meek, the humble, and the lowly; we have 
them for the protection of the individual against the masses; 
we have them that popular outcry may not smother the voice 
of justice; and any judge on the bench who neglects his duty 
in that respect, in maintaining the principles of our laws and 
our constitutions, no matter what the popular clamor may be, 
is unfaithful to his trust, and ought not to remain in office. 

Mr. REED. l\Ir. President--
The VICE PRESIDENT. Does the Senator from Minnesota 

yield to the Sena tor from Missouri? 
Mr. REED. I did not understand the remark of the Senator. 
The VICE PRESIDENT. Does the Senator yield to the Sen­

ator from l\Iissouri? 
Mr. NELSON. Perhaps the Senator had better wait until 

I get through, and then I will give him 15 or 20 minutes to 
answer me. Now, what do I propose by this substitute? 

Mr. REED. I will be glad to wait, and I have not any doubt 
it will be more fortunate for the Senator if I do wait. 

Mr. NELSON. The substitute I propose is to approve the 
con titution of New Mexico as it comes before us without any 
question. I regard that provision of the constitution of New 
Mexico, article 18, relating to amendments as fairly conservattve 
and proper, and there is no occasion for submitting that question 
again to the people. 

In respect to Arizona I provide by this amendment that the 
question shall be again submitted to the people as to the recall 
of judges. In other words, the amendment does not propose 
to in terfere with the recall of any other officer; it is limited 
strictly to judicial officers. I framed the amendment so that 
if the people of Arizona eliminate the recall of judges at the 
election for State, county, and legislative officers and Repre­
sentatives in Congress, provided for in the substitute, at sub­
stantially the same time as in the case of New Mexico, the 
constitution of Arizona, like that of New Mexico, stands ap­
proved. If the recall of judges is eliminated from the consti­
tution at that election, Arizona will come into the Union at the 
same time as New Mexico. If my substitute is adopted and 
becomes a law, the President must at once notify the governors 
of Arizona and New Mexico, and they must, within 30 days, 
order and give notice of such election for State, county, judicial, 
and legislative officers and Members of Congress; and such 
election must be held not less than 60 days nor more than 90 
days after notice, and when the results of such elections are 
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certified by the governors to the President of the United States, 
it is his duty, by proclamation, to declare the Territories 
admitted into the Union as States on a footing of equality with 
the other States. 

Now, in respect to Arizona, I call the attention of Senators to 
the top of page 3. In order that the election for State officers 
and for the amendment of the constitution in reference to the 
recall of judges may take place at the same time as in New 
Mexico, I have stricken out, in line 4, page 3, the words "within 
30 days" and inserted the word "immediately," so that it will 
read: 

That immediately after the passage of this resolution and its ap­
proval by the President, the Pre ident shall certify the fact to the 
governor of Arizona, who shall, within SO days after the receipt of 
such certificate from the President, issue his proclamation for an elec­
tion by the qualified voters of Arizona, to be held not earlier than 60 
nor later than 90 days thereafter. 

That leaves it exactly the same as in the case of New Mexico. 
If the substitute passes the constitution of New l\Iexico is ap­
proved; and then it is the duty of the President to call the at­
tention of the governor of New Mexico to the fact, who within 
30 days issues his proclamation and an election is held. 

The word "immediately" is not in the paragraph relating to 
the constitution of New Mexico. It simply says the President 
shall give notice after the law is passed. In order to insure 
the fact that the election for State officers in Arizona shall take 
place at the same time as in New l\Iexico, I have put in the 
word "immediately," so that if the people of Arizona at their 
election for State, county, legislative, and congressional officers 
eliminate the paragraph of the constitution providing for the 
recall of judges they will come into the Union exactly at the 
same time as New Mexico. 

That is my ambition, l\fr. President. I feel friendly to Ari­
zona. Some years ago I thought, as some of the older Senators 
will remember, that Arizona and New Mexico were not ripe for 
statehood. I think they are now. 

The question of politics has never cut any figure with me, 
Mr. President, but I have a pride in our system of government; 
I want to maintain its integrity; and I do not want the Con­
gress of the United States to set a bad example in the case of 
Arizona. 

It is said that this constitUtion is republican in form. It is 
true that in one sense it is, but in re pect to the recall of judi­
cial officers it is entirely different from and not in harmony 
with the Constitution of the United States. . 

I was very much interested in the scholarly, exhaustive, and 
interesting argument of the Senator from Idaho [Mr. BORAH], 
who seemed, in the main, to look upon the judicial office and 
the duties of the judiciary as I do, but who said that on account 
of the principle of self-government we ought to waive our ob­
jections and vote for the admission of Arizona anyway. Under 
the Constitution the Congress of the United States has the 
power to prescribe under what conditions new States shall be 
admitted. That power in years gone by, as we all know, was 
exercised in admitting certain States of the North and admit­
ting certain States of the South. Time and time again Con­
gress has exercised that power. We have a right to say under 
what conditions Arizona shall come into the Union. What I in- · 
sist upon, Mr. President, is that while we have this power we 
shall not stultify ourselves and set an evil example to the 
w le country and say we will admit Arizona with this judicial 
reen.ll provision in her constitution. It is to this feature of the 
earn that I have invoked your attention. Had we not better, as 
legislators, take a broad ground and look upon this question in 
its intrinsic merits, both in respect to the future and in respect 
to the past? Had we not better look at this question in the 
broadest sense and do to Arizona as we should want done to 
our own States? If this question came before the State of 
Minnesota-the State that has been my home for 40 years­
if the legislature of that State should propose to enact such a 
recall law as there is in this Arizona constitution, I would op­
pose it, Mr. President, with all my might. I should oppose 
it in the interest of law and order and in the interest of good 
government. 

I have faith to belie-re that if this question is again sub-
·mitted to the people of Arizona they will have the good sense 
to eliminate this provision from their constitution. A very 
slight vote was cast at the last election, much less than half, 
not much more than 35 per cent of the entire vote. Very little 
interest was taken in the matter. If this question goes back 
and the people of Arizona are told, "You can come into the 
Union; we will receive you with a free hand, but we want 
you to eliminate this recall of judges," I have faith enough 
to believe that the people of Arizona will accept that condition 
and that Arizona will come into the Union as a State just at 
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the same time that the Territory of New Mexico will -come into 
the Union as a State. 

l\fr. WORKS. Mr. President, before the Senator takes his 
seat I should like to ask him a question. 

The PRESIDING OFFICER (Mr. BRANDEGEE in the chair). 
Does the Senator from Minnesota yield to the Senator from 
California? 

Mr. NELSON. I do. 
Mr. WORKS. I have listened to this discussion with a great 

deal of interest. I happened to be out just at the moment 
that the Senator from Minnesota made some statement in re­
spect to the irrigation laws of New Mexico having something 
to do with the amendment of the constitution. Would the 
Senator, for my benefit, restate his position in that regard? 

Mr. NELSON. I will restate it, and I will state it in accord­
ance with statements which were made before the committee. 
The Senator from Oklahoma [Mr. OwE~], the Senator from In­
diana [Mr. SHIVELY], and other Senators will bear witness to 
the fact that the claim was made that those of Spanish descent 
in New Mexico, the so-called Mexicans, had a different system 
of irrigation from others; that they had a sort of community 
system. I did not go into details to ascertain in just what par­
ticulars it differed from the -other system, but such was the case, 
and that was the statement made before our committee by two 
or three gentlemen from New Mexico. 

Mr. WORKS. Mr. President, I can hardly understand how 
that condition of things could exist to such an extent as to affect 
the rights of individnals to the use of water under the laws as 
they exist in .N·ew .Mexico. I am fairly familiar with the irriga­
tion laws as they exist in the Western States. There are two 
means of acquiring title to water. One is by the purchase of 
land to which the water is appurtenftllt as a part of the land. 
That is the old common-law rule of riparian rights. 

Mr. NELSON. I understand that; but I want to correct 
the Senator. That is not the question. The doctrine of prior 
appropriation to which the Senator is about to refer--

Mr. WORKS. Yes; I am coming to that. 
Mr. NELSON. Pre'fails in that Territory; but the difference 

is that in New Mexico among the Spaniards they have a com­
munity system. They operate in communities in appropriating 
the water. 

Mr. WORKS. Yes; undoubtedly they have in respect not 
only to the Spaniards or the New Mexicans, but also with re­
spect to the Americans as well, because that system of taking 
out the water from the stream is quite common all over the 
Western States. I am, however, unable to see why that should 
have anything to do with the question of admitting the Terri­
tory of New l\Iexico or why it should have anything whatever 
to do with the question of the amendment of the constitntion. 
That was what I was trying to arrive at. 

Mr. :NELSON. It has nothing to do with the question of 
admitting New Mexico, but that was one of the reasons that 
were given before the committee for the pwrJsion of the con­
stitution which provided for the adoption of the amendment in 
the majority of the counties. 

Now, to ease the conscience of the Senator, I think I will 
quote from Thomas Jefferson on this question. I had almost 
forgotten it. 

Mr. WORKS. The Senator does not mean on the irrigation 
question? 

1\lr. NELSON. Oh, no; but on the question of submitting the 
matter and requiring a majority in certain counties. I will 
refer to what Thomas Jefferson said. He is quoted by Attorney 
General Wickersham in his speech before the students at Yale 
Unh-ersity. Speaking on that subject, he said: 

Jefferson's proposed constitution for Virginia contained a provision 
that none of the fllndamentnl laws and principles of government should 
be repealed or altered but by the personal consent of the people at 
meetings held in the respective counties, the people of two-thirds of 
the counties to give their suffrage for any particular alteration. 

Thl Jeffersonian theory of making the alteration of the constitution 
dependent not only upon a certain percentage of the vote cast, but 
upon the consent of a specified percentage of the qeographica.l sub­
divisions of the State, as we have seen, is embodied in the proposed 
eon titution of New Mexico. The first constitution of Georgia required 
the consent of a majority of the counties to any amendment. 

I h!n-e read this to show the Senator from California that 
that provision of the constitution of New Mexico is not a novel' 
one; that it has precedents; that it has met the approval of 
that great leader of the Democracy, Thomas Jefferson; and it 
seems to me, Mr. President, where we have the approval of a 
man like Thomas Jefferson, I, at least, one of the pygmies of 
this generation, can certainly acquiesce in the doctrine and 
faith of Thomas Jefferson. 

:!\fr. HEYBURN. Mr. President, before the Senator takes his 
seat I should like to ask him a question. 

The PRESIDil~G OFFICER. Does the Senator from Minne­
sota yield to the Senator from Idaho? 

Mr. NELSON. I do. 
Mr. HEYBURN. I have looked in vain for any provision in 

the New Mexican constitution which requires that the English 
language shall be taught in the public schools. Does the Sen· 
ator from Minnesota, who is a member of the committee, recall 
any pr-0visi-0n that could be construed so as to require the 
English language to be taught in the public schools maintained 
at public expense! 

Mr. NELSON. Oh, yes; there is an educational provision. 
Mr. HEYBURN. I have looked at the educational provision 

but I do not find that it provided that the English la.nguag~ 
should be taught in the public schools. 

Mr. NELSON. Those provisions are in the laws of the Ter­
ritory, and they have always been the law. 

i\fr. HEJYBURN. No. When New Mexico was making a con­
E-titution in 1880 the people there T"oted down by an affirmative 
yote a provision requiring the Engli h language to be taught in the 
public schools. I hu1e borne that in mind .ever since, having it 
in mind ne1er to support the admission of miy Territory that 
refused to require the Engli h language to be taught. 

Mr. NELSON. The enabling a.ct provides for that, and the 
constitution which was adopted approved the enabling act. 

Mr. HEYBURN. I have just been looking through the con­
stitution, and I fail to find any provision that could be so 
construed. 

l\Ir. NELSON. I will find it and insert it in the RECORD. 
Mr. HEYBURN. There is a provision with reference to the 

employment of teachers, but I do not think that goes to the 
question. 

Ur. NELSON. Mr. President, I will look up that paragraph 
of the constitution later. 

l\fr. HEYBURN. I asked the question for information. 
Mr. NELSON. To sum up briefly, Mr. President, my substl~ 

tute approves the constitution of New Mexico as it is. With that 
approval enacted into law, the people there must hold an elec­
tion, notice of which must be given within 30 days by the gov­
ernor, and the election must take place not earlier than 60 and 
not longer than 90 days after the notice of the governor. On 
the return of the vote for the elsction of State officers, county 
officers, legislative officers, judicial officers, and Members of 
Congress to the President of the United States, it is made his 
duty by proclamation to declare the admission of the Territory 
into the Union on an equal footing with the other States of the 
Union. The same provisions apply to Arizo~ ex: industria. I 
ha'\"'e put into the amendment a provision that the President 
must give notice immediately after the passage of this joint 
resolution to the governor of Arizona. The governor must then 
within 30 days issue his notice of the election, and that election 
must be held not earlier than 60 and not later than 90 days after 
such notice. At that election all the officers that I have men­
tioned in respect to New Mexico-that is, county officers, State 
officers, judicial officers, members of the legislature, and Mem­
bers of Congress-must be voted for, and then the people of 
Arizona must -vote on eliminating that part of article 8 of the 
proposed constitution relating to the recall of judges. Nothing 
else is proposed to be eliminated. We do not interfere with the 
provision for the recall of any other officer. The vote is simply 
limited to the recall of judges. I believe the people of Arizona 
will eliminate that provision if it is submitted to them; and, if 
they do, the Territory of Arizona will come into the Union on 
an equal footing with New Mexico and at the same time, and 
no one can claim any political advantage in either direction. 

Mr. CRAWFORD. Mr. President, the Senate has been in ses­
sion for several hours, and the discussion has been so intensely 
interesting and has been followed so closely that I appreciate 
the fact that it is late in the afternoon to begin a dli>cussion 
with the hope of holding the attention of the Senate much 
longer; but my convictions, Mr. President, are so strong against 
what is called the recall of judges, as proposed in the constitu­
tion of Arizona and as a general proposition, that I could not 
forgive myself were I to remain silent and before the matter 
reaches a vote fail to utter a few words of protest. 

Mr. President, I ha'\"'e the honor in part to represent a State 
which has gone almost as far as any other State in the Union 
in the direction of the adoption of constitutional provisions in­
tended to emphasize what has been called popular government. 
That State was the first State in this Union by popular vote to 
incorporate as a part of its constitution the pwvision known as 
the initiative and the referendum. It did so before Oregon 
adopted such a system. South Dakota enacted that provision 
in 1898 by a large and decisive majority, and recently it enacted 
a law by which it has made provision for what is known as the 
commission form of government in its cities of the first class, 
a.nd the law providing for the government of these cities by com­
mission contains a provision for the recall of municipal officers. 
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I will state frankly, Mr. President, that I am in sympathy, 

so far as States like the one I represent are concerned at least, 
with the provisions that have been put into constitutions for 
the purpose of enabling the people in emergencies to compel 
action upon matters concerning which legislatures have appar­
ently been reluctant about carrying out the popular will. I 
believe that in a State like South Dakota the initiative is a 
good thing. I believe that in ·a State situated as South Dakota 
is the referendum is a good thing. I am not here to say that, 
because in experience it has proven itself a good thing in South 
Dakota, it ought to be thrust upon the people of a great State 
like New York, with 7,000,000 people. I do not know; I am 
not here to assume and to state in any dogmatic manner that it 
would be a success there; but, so far as the Commonwealth 
which I in part represent is concerned, with less than a million 
population, a population uniformly intelligent and not in such 
large numbers as to make it impracticable, it is a good thing; 
and to-day, after the trial of these years, if a proposition were 
submitted to the people of that State to take the initiative and 
referendum out of our constitution, the proposition would be 
overwhelmingly defeated. So I speak, Mr. President, as one 
who, so far as his experience and his connection with the people 
of a single Commonwealth are concerned, is in sympathy with 
very much that has been said and is being said all over the 
country in behalf of popular government. I believe that there 
is virtue in a provision which enables the people of a city which 
has a corrupt council or a coITupt city official to invoke the recall. 

But, Mr. President, I am here to state that I do not find it in 
conformity with, my own judgment and conscience to go further 
in direct legislation. I am not in sympathy, to be frank about 
it, with the proposition for a recall when it is applied to "State 
officers elected for the period of two years only. I think in a 
case of that kind it is a handicap and can not possibly be a 
benefit. Why? Because a State officer, a governor, elected for 
only two years, can .scarcely begin to carry out a single -feature 
of his administration until, if a petition for his recall should be 
filed, the process of administration and execution of his policies 
will be interrupted, and two years will slip by, and the purposes 
for which he was elected and the work he sought to perform 
will be defeated by this interference by a recall where the 
period of office is for only two years. In the case of a governor 
of a State, elected for two years, sw.orn in, with a new legis­
lature on his hands, with a new corps of State officers, with a 
legislative program that he expects to carry out, a small por­
tion of the electors of the State by circulating a petition for a 
recall would involve him in a special election within a few 
months after he was installed in his office. 

I say that in effect that proposition, as applied to these short 
terms, will be not only an instrument of obstruction and de­
moralization, but it has in it no protection for the public. I 
believe that the recall in that case, which is sufficient, is the 
recall which occurs in the recurring election every two years, 
when the officer must go before the people of his State and 
submit for their approval the record he has made for the two 
years, and if he can not satisfy them as to his efficiency and 
his honesty there is all the opportunity necessary for his recall. 
But when ypu go beyond that point and propose to place in the 
hands of a small number the power to file a petition and recall 
judges a step has been taken which means revolution. 

From the arguments that have been made on this floor one 
would imagine that a judge or a State officer is a mere repre­
sentative of the majority and no one else. I admit that if I 
go out in my State as a candidate on a platform framed by a 
convention of my party, embracing certain propositions, and 
my opponent goes out before the people of that State upon a 
platform presenting certain propositions advocated by his party, 
and we make a square issue upon those subjects, and we go out 
and discuss before the people of that State the issues involved, 
nnd wage a contest as to whether or not they shall give their 
approval to the propositions that he and his party are pre­
sef'ting or the opposing propositions that I and the party with 
which I am connected are presenting, and I win, the majority 
of the electors of the State deciding in favor of the propositions 
advocated by my party, then I, as well as the party I represent, 
am under obligation to enact the laws specifically pledged and 
specifically declared for in the campaign; to that extent, and 
that extent only, do I represent the majority. 

But, sir, when it comes to the general administration of my 
office, such as the assessment of the property of the railways 
in my State, the telegraph companies in my State, the express 
companies in my State, the insurance companies in my State 
the property of individual owners scattered over my Stat~ 
when I act upon an assessing board to determine what the 
vali_•:ition of property shall be, so that there shall be a fair 
distribution of the burdens of government in my State, and 

upon general subjects of administration based upon justice 
and equity, which may not have been involved in the campaign 
at all-may not have been in issue by any party in the cam­
paign, and which all parties sustain-<lo I represent the major­
ity? No. I represent every single . property owner in my 
State, whether that property owner is a Socialist or a Democrat 
or a Republican or an anarchist. My obligation to him is 
just as sacred and just as binding upon me as a public officer, 
even though he be a member of the smallest and most insig­
nificant political organization in the State, as it is to the party 
to which I belong. 

Does anyone contend that my acts as a public officer are acts 
for which I am responsible to the majority only, and that if 
those acts do not meet with the approyal of the temporary 
majority that majority shall have the right to dictate whn.t I 
shall do? And if I fail to obey they shall have as a weapon 
by which to intimidate me the fear that unless I do obey 
the wish of that fleeting majority of to-day, which may be the 
minority to-morrow, I shall be involved at once in a fight for 
my political existence, or in a fight to retain the official posi­
tion which I hold? Does anyone contend for a moment that 
the people of this country support, or wish to support, or have 
asked that we support in their behalf any such proposition as 
that, sir? I answer that they have not. They are quite con­
tent to wait until the expiration in regular course of these 
short biennial terms for State officers and to pass upon their 
claims for longer service at the frequently recurring elections 
held for that purpose. Except that, of course, in eyery State 
provision is made for removing all corrupt State officers by 
impeachment. 

We run wild over some of these things, but I am not going to 
nse ridicule in connection with them. A judge is not selected 
as a representative of the majority. The majority ·determines 
who shall be the judge in States where judges are elected. 
That, however, is simply the settlement of the method of select­
ing the judges. When they are selected by that method, the 
instrumentality and influence of the majority, so far as they 
are concerned, are at an end. The majority has simply_ per­
formed its function in selecting the judge, and the moment he 
is installed he represents all the people, including the most 
humble, the weakest individual in the community. His obliga­
tion to the most unfortunate member of society, the man .or the 
woman without friends, without property and helpless, is just 
as sacred, if not more sacred, than his obligation to the ma­
jority. His obligation to such is just as sacred, if not more 
sacred, than it is to the political party of which he is a mem­
ber and whose suffrages put him in that position. The Ameri­
can people are told upon the floor of the Senate that the member 
of a court is a mere representative of the majority. What is 
that majority? It may to-day be made up of one class, the 
radical element; at the next election it may be made up of 
what we call the conservative element. 

The pendulum swings back and forth. Are the laws to be 
changed every time the pendulum swings hither or yon'! Shall 
the majority have the right to say: "Because we were the 
minority when one set of judges was put in power and rendered 
one class of decisions, now that we are in the majority we will 
put some new judges on the bench, and we will tear down the 
precedents heretofore written ; we will overthrow the rulings 
heretofore made. The question of vested rights, the question 
of individual rights, the question of religious liberty, the ques­
tion of the rights of a race, the question regarding any other right 
whatsoever shall be decided now according to our will-the will 
of to-day, which is different from the will of yesterday." 

Oh, the American people have never asked for such a thing as 
that; and, Senators, those of us who stand for what are called 
progressive policies, who have made fights in our States for 
the regulation of corporations and the correction of abuses and 
the privilege of the humblest voter to have a voice in the selec­
tion of candidates for office, so that the candidates of his party 
shall be selected by the majority of his party rather than in the 
private offices of some great corporation-we have made a fight 
for victories won here and there;_ we have promoted and 
strengthened a great movement for better government, but I 
tell you we will destroy it all and sweep it all away if we show 
that we have not sufficient good sense and control over ourselves 
to know when and where to stop. 

Are we going to stand for the removal of judges because their 
temperament is not the radical temperament that you and I and 
John Smith and John Brown possess? Are we going to remove 
judges-conceding them to be honest and brave and courageous­
because we say " their leanings were a little too much on the 
side of property, according to our Yiew, and not quite strong 
enough on the side of humanity; and, therefore, while we will 
not hurt their feelings by putting in the petition for their recall 
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that we object to them on that ground, we will nevertheless 
petition for their recall? We will treat them kindly, and after 
we ha:rn put them out of office we will pension them ; but we 
will gently put them aside, because temperamentally they are 
not in harmony with us." We have heard talk of that kind here. 
Does anybody beliern that it will meet the approyal of the 
American people? 

Do you think the American people, with all their traditions. 
with their history, with their love for their courts and the 
institutions of their land, are going for one moment to follow a 
leadership that preaches a doctrine like that~ 

Mr. SMITH of Michigan. Does the Senator from South 
Dakota desire to. conclude this evening? 

Mr. CRAWFORD. I do not care to proceed further this 
evening unless it is desired. 

Mr. SMITH of Michigan. Mr. President--
The PRESIDING OFFICER (lli. BBANDEGEE in the chair)_ 

Does the Senator from South Dakota yield to the Sen.utor from 
Michigan? 

Mr. CRAWFORD. Yes. 
BECESS'. 

Mr. SMITH of Michigan. The Senate has been in session 
since 10 o'clock this morning. It is very apparent we are not 
going to reach a vote to-day. .Alter confeITing with numerous 
Senators I think it desirable- that we take a recess. until to.­
morrow morning. I therefore move that the Senate take a re­
cess until 11 o'clock to-m&rrc>w morning. 

The motion was agreed to, and (at 4 o'clock and 55 minutes 
p. m.) the Senate took a recess until to-morrow, Tnesday,. 
August 8, 1911, at 11 o'clock a. m. 

HOUSE OF REPRESENTATIVES. 
MONDAY, August 7, 1911 .. 

The Honse met at 12 o'clock m. 
Prayer by the Chaplain, Rev. Henry N. Coude14 D. D.s as 

follows= 
Our Father in hea-ven, we bless Thee for the onward march of 

civilization witnessed on every hand. Through the discoveries 
and ingenuity of man the elements have been harnessed and 
made to do the bidding of intelligence. The world is growing 
smaller; intellectualt moral~ and spiritual liberty is. growing 
large1~. The peoples of all the earth are becoming better ac­
quainted with each other, and the things which make for right­
eousness are in the ascendency. God grant. that the time may 
speedily come when an men shall look up to The.e and worship 
Thee as Father and live together as brothers, each vying with 
each to make this dear old world a better and happier dwelling 
place for all Thy children. And glory and honor and praise be 
Thine foreyer. Amen. 

The Journal of the proceedings of Saturday!' August 5, 1911, 
was read and approved. 

LEAVE OF ABSENCE 

By unanimous consent, leave of absence was granted to-
Mr. LINDSAY, for the remainder o.f the session, on account of 

sickness& 
Mr. BoEHNE, indefinitely!> at the reque,at o-t Mr. ADAIR,. on 

account of sickness. 
ENROLLED BILL PRESENTED TO TR& P~~ll:NT FOB HIS Al'PROV AL. 

1\Ir. CRA. VENS, from the Committee on. En.rolled Bills, re­
ported that this day they had presented t() the President of the 
United States for his approval the following bill: 

H. R. 2983. An act for the apportionment of Representatives 
in Congress among the several States under the Thirteenth 
Census. 

O~ FOB UNANIMOUS CONSENT. 

The SPEAKER. This being suspension day1 the Chair will 
direct the Clerk to call the Calendar for Unanimous (J()nsent. 

BARON VON STEUBEN. 

The first business· on the Calendar for Unanimous Consent was 
House concurrent resolution 3, which the. Clerk reported by title. 

Mr. MANN. Mr. Speaker, can we not have the resolution 
reported? 

The SPEAKER. The Clerk will report the resolutiou. 
The Clerk read as follows: 

House concurrent resolution 3. 
Resolved. by the. House of Repre&entatives (the Se.aate. eonoiirring). 

That there shall be printed and bound in the form of eulogies, with ac­
companying illustrations, 17,100 copies of the proceedings upon the 
unveiling of the statue of Baron von Steuben. in Washington, Deeember 
'T, 1910, o! which 5,000 shall be for the. use ot the Senate, 10,000 for 
the use of the House of Re[1resentati.Yes., 2,000 to be delivered to the 

National German-American Alliance for such distribution as said alli­
ance may desire to make. and the remfilning 100 copies shall be ound 
in full moroceo and distributed through the Dep:u·tment of St te t.> the 
descendants of Ba.ron von. Steuben and the. speakers who took part in 
said celebration. 

The SPEAKER. Is there objection to the present considern­
tion of the resolution reported by the Clerk? [After a pn.use.J 
The Chair hears none, and the gentleman from Illinois [Mr. 
MAi~N] is recognized for one hour. 

l\Ir. MANN. .Mr. Speak.er, I ask unanimous consent that the 
gentleman from Wisconsin [Ur. BERGER) be permitted to address 
the House for 10 minutes. 

The SPEAKER. The gentleman from Illinois has one ham·, 
and if he wants to yield 10 minutes of it he may. 

Mr. MANN. Th€n Mr. Speaker, I yield 10 minutes ta the 
gentleman from Wisconsin [.Mr. BERGER], although I do not 
understand that I have one hour. 

l\Ir. BERGER. l\fr~ Speaker, I deem it proper to make on thie 
:floor a brief preliminary statement reg:irding the old-age nen­
sion bill which I introduced last lfonday. 

Within a year you will an run-e to make up your minds on 
this subject~ Yoo will ha·ve to d'etermine where you stancl. 
mighty waYe of demands for the passage of some such law will 
roll in from every section of the country, and the issue will 
have to be: met 

AM'!JRlCA BACKWARD IN SOCIAL LEGISL.ATIO:i. 

The woddng men and working women of this country are 
entitled to. be taken care o:f in tfl.eir old age. Most of them 
receile, in return for their labor, so small a part of what they 
:produce that all of it is expended in merel'JI keeping alive. 
Since the average wage in our country is probably not more 
than $400 a: year; it is obvious that it is impc ible for at lea.st 
half of the population to save up anything fo1~ old age. 

The working class is no.t better otI in the matter of wages ia 
any other country. But in many ot tbe other countries the duty 
of society to- the aged is recognized. Old-age pen ion law ha e 
been passed in the principal iiaticms of Eur€>pe, in the AntipOO.es; 
and even in one Americttn nation. Germany, Denm rk, Italy, 
Austria, Great Britain France, Canada, Australia, and New 
Zealand have all enacted such lawS'. 

As usual where legislation for the protection of the working 
class is concerned, the United States is lagging behind. The 
Republican Party put such a plank in its platform of 1900, but 
the Repnblican Congress did nothing m the matter, and the 
plank has disappeared from subsequent platforms. 

CONDlTIIDl OF A.GED WORKERS GROWING WORSE. 

There can be no doubt that the conditicm of the aged workers 
has grown worse: in this country during the last 30 years.. 

And for thiSI reason : 
Ou.r- country is rapidly changing from an agricultural to a. 

manufacturing country. 
On the farm it i.s comparatively easy to take care of the aged. 

Especially was it so in former days when living was cheap.. 
There is plenty of room on the :farm. And even old people 

can usually €lo some chores-enough t<> make up for the slight 
expense of their keep. 

It is thus no special hardship for their friends and relatives 
to take care of them.. 

The case is entirely different with the urban workersr The 
maintenance of their old folks by the wageworkers of the 
citie~specially where these men and women have children to 
take care of-is nowadays simply impossible. 

Aged working men and working women therefore soon become 
objects of private or public charity. 

After having lived a. life of tIBefulness, the working men and 
working women o.f the country-the men and women. who. create 
all wealth-are usually subject to all the indignities, the sordid­
ness. and misery of the poorhouse or the system of " outdo.or 
relief .. " 

N() wonder there a.re S() many tragedie,a. Men and women of 
finer sensibilities prefer death to this humiliation. [Applause.] 

THE. TRAGEDY OF DESTITUTE AGE. 

The aim ot every normal man and woman is an old' age free 
from care and want. To that end most of them toil patiently 
and live closely, seeking to save something against the day 
when they can earn no more. And yet the same fate awaits 
the overwhelming mass of them. In the life of the toiler there 
are weeks, and sometimes months, ot enforced idleness, weeks 
of unavoidable illness, losses from cheating and swindling, and 
then~ as age creeps on, from about his forty-fifth year, a con­
stantly declining capacity to earn, until at 55 or 60 he finds him­
self helpless and destitute. There is hardly a more pitiful 
tragedy than the lot of the toiler who has struggled all his life 
to gain a competence and who at 60 years faces the poorhouse. 
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The black slave had no such tragedy as this. It is a tragedy I 

xesened for the free worker in " the freest nation on the 
globe." 

There can be no question as to the right of these men and 
women to be taken care of ·decently in their old a.ge. They 
have made civilization possible for everybody, and especially 
for the comfortable classes. 

As I said before, from their earnings-the average is about 
$400-it is absolutely impossible for them to save anything for 
their old age. Even if they should descend to a Chinese stand­
ard of living, they could not, as a mass, lay by a competence. 
They would thereby diminish trade, cause hard times, and 
change our civilization. But they could not, under our present 
sy tern, secure themselves against want in their old age. 

MILITARY VETERANS Ah"D INDUSTRIAL VETERANS. 

Everybody in America readily understands why soldiers are 
mtitled to pensions. It is beca11se soldiers render service on the 
field of battle which is considered dangerous to life and limb. 
But very few people realize that the number of wage earners 
.killed and maimed every year on the railroads, in the mines, 
factories, and other industries in our country is approximately 
equal to the number of soldiers killed and wounded in any one 
year of our great Civil War, with 'all its terrible battles. · 

l\Ioreoyer, there are any number of occup·ational diseases 
which are the natural result -0f certain kinds of necessary work, 
but which ma.ke total or partial invalids of hundreds of thou­
sands of wage earners. 

The work of the soldier of industry is infinitely more neces­
sary than the bloody work of the soldier on the battle field. 
.Mo t of the 1 bor performed must be performed every -day and 
every hour, or our civilization would stop. [Applause.] 

The aged working men and working women have therefore a 
claim on society that is even better than the claim of the 
soldier. 

THE PENSION A RECOMPENSE FOR UNPAID WORK. 

Any toiler who has faithfully labored for a meager wage for 
20 years or more has created more wealth than a pension in old 
:age can repay. Every toiler produces more than he is paid. 
Otherwise he would not be employed. It is a condition of the 
capitalist order of society that the employer must get the lion's 
share of the product. 

The word "pension" in tills case is a misnomer. ·The pay­
ment ought to be called either "partial restitution" or "old 
folks's compensation." 

The old-age pension bill which I have introduced is therefore a 
measure of simple justice. It is also an expression of the rap­
idly growing demand that America shall not lag behind the 
rest of the civilized world in taking care of the veterans of 
industry. 

My bill does not go into administrative details, and does not 
try to provide for the many complex situations that may arise 
in the operation of such a law. 

The details will have to be settled · by a commission to be 
appointed for that purpose. I have introduced at the same time 
a bill for the creation of such a commission. 

NUMBER OF PENSIONERS. 

Four dollars a week is to be the basic figure of the pension 
for. every man and woman more than 60 years old, with gra­
dations downward for persons in comparatively decent cirelim.­
stances. 

The ratio of persons more than 60 years old in the 1900 cen­
sus, when applied to th~ 1910 census, would give about 5,800,000 
persons. 

It is assumed that 1,000,000 of these are foreign born or 
have not been citizens 16 years. ' 

It is further assumed that 1,500,000 of these, either by the 
ownership or use of property, or the receipt of incomes above 
the limit designated, or because they are already in receipt 
of civil, military, or naval pensions, or because they are 
in some way disqualified, will not come under the terms of 
the act. 

Approximately 2,500,000 of the remainder are married and 
living together, and as each married couple counts only as one 
person and a half, there would be a further reduction of 
625 000 persons. This would leave a remainder of 2 675 000 
persons to oe pensioned. ' ' 

The SPEAKER. The time of the gentleman from Wisconsin 
ha expired. 

Ur. McOALL. Mr. Speake-r, I ask unanimous consent that 
the gentleman may proceed for five minutes. 

l\1r. BERGER. Mr. Speaker, I desire only two or thi-ee min· 
utes additional. 

The SPEAKER. The gentleman from Massachusetts asks 
unanimous consent that th~ gentleman may praceed for five 
minutes. Is there objection ( [After a pause.] The Chair 
hears none. 

COST OF THE PENSION SCHEME. 

Mr. BERGER . . As the average pension would range some· 
where about $2.50 a week; tbe cost of the pension scheme woulcl 
be about $347,000,000 yearly. 

This sum may J:>e staggering to some good folk who believe 
in cheap government and in everybody taking care of himself. 
But if Olli' Nation can pay yearly $131,000,000 for a Navy, 
$95,000,000 for an Army, and $155,000,000 for pensioning war 
veterans, a total of $381,000,000, it should certainly be able to 
pay an equal sum to pension its veterans of industry. 

As a matter of fact we pay a great deal more than tills sum 
for this purpose now. The total expenditures made in a thou­
sand complex ways by Nation, State, county, municipality, and 
private agency in relieving the destitution of the aged would, 
if properly computed, show a much greater amount than what 
this bill asks. Only we do the thing at present in an inefficient, 
expensive, and cruel way. It is time now that we meet the 
problem in a scientific and economical way. 

Remember that these destitute aged men and women have, 
from their childhood, aided in creating the wealth which makes 
possible the payment of such large appropriations for the Navy, 
the Army, and the war pensions. 

OBJECTIONS TO PRIVATE PENSION SCHEMES. 

:Many great private corporations are now establishing old-age 
pensions for their employees. This tendency has been ap­
plauded by the very men who oppo-se Government pensions for 
the aged. But there are two great objections to old-age pensions 
by private corporations. In order to gain a pension from a cor­
poration it is necessary fur the workingman to tie himself to 
the -corporation for life. In order not to lose the pension the 
working man or working woman must be satisfied with .his or 
her wage, laboring conditions, and hours of labor. · This sub­
servience makes the laborer virtually a serf or slave and estab­
lishes a new feudalism. 

The second objection to private old-age pensions is that the 
system smacks of charity. It causes the worker to feel that 
some one owns him. The private system results in the bestowal 
of too much power in the hands of the employer over bis 
workers. 

THE MATTER 01!' CONSTITUTIONALITY. 

Of course there are also some other good folk who may 
worry about the constitutionality of the bill. I believe that 
this old-age pension bill is perfectly constitutional, but some 
of the antisocial Supreme Court justices may hold a different 
opinion. The bill furnishes a good opportunity for testing 
the power of the Federal courts to annul necessary legislation 
enacted by Congress. I have therefore put ht the end of the 
bill a clause based on a precedent furnished by Congress in 
reconstruction times, and held constitutional at the time, for­
bidding the Federal courts to question the validity of this 
measure. 

The old men and women are entitled to a living outside of the 
poorhouse and without the aid of private charity. If the old 
parties and the Supreme Court do not realize this fact, they will 
be wiped out of existence, together with the old Oonstitution. 

New times require new laws. [Applause.] 
CONGRESS V. SUPREME COURT. 

Now, here is an addition giving a precedent in 1868, which I 
ask unanimous consent to insert in my remarks. 

The SPEAKER. The gentleman from Wisconsin asks unani­
mous consent to extend the matter indicated in his remarks. 
Is there objection? [After a pause.] The Chatr hears none. 

Mr. BERGER. On March 27, 1868, Congress passed a law 
prohibiting 1.he Supreme Court from passing on the constitu­
tionality of the reconstruction laws which it had passed after 
the Civil War. This law was passed over President Johnson's 
veto. 

The cause of this defiant position of Congress was the fact 
that the Attorney General had expressed an opinion that the 
reconstruction laws were unconstitutional. He also refused to 
appe~r against one l\IcCardle, of Mississippi, who had an appeal 
for -a habeas corpus writ before the Supreme Court. Mccardle 
had been arrested by the military authorities for criticizing 
their conduct in a newspaper. 

The law passed by the Republicans had its desired effect. 
When the Mccardle case afterwards came up before the Su­
preme Court on April 12, 1868, Chief Justice Chase, in the 
opinion of the entire court, said : 

It is quite true, as was argued by the counsel for the petitioner, that 
the a.ppellate jurisdiction of this court is not derived from the nets of 
Congress. It is, strictly speaking, conferred by the Constitution. But 
it is conferred "with such exceptions and urnler such regulations as 
Congress shall make." 

Also--
We are not at liberty to inquire into the motives . of the legislature. 

We can only examine into its power under the Constitution, but the 
power to make exceptions to the appellate jurisdiction is given in 
.express words. 
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What, then, is the efrect of the repealing act upon the case before ns? 
We can not doubt as to this: Without jurisdiction the court can not 
proceed at all in any cause. Jurisdiction is power to declare the law, 
and when it ceases to exist, the only function remaining to the court is 
that of announcing the fact and dismissiJlg the cause. And this is not 
less clear upon authority than upon principle. 

Also-
. It is quite clear, therefo:-e, that this court can not proceed to pro­

nounce judgment in this ca e, for it has no longer jurisdicti<?n of the 
appeal ; and judicial duty is not less fitly performed by declining un­
,::ranted jurisdiction than in exercising firmly that which the Consti­
tution and the laws confer. 

The foregoing decision clearly shows that the Supreme Court 
can not have jurisdiction unless it is granted by Congress. 

ORDER OF BUSINESS. 

Mr. CANNON. l\Ir. Speaker, what is the matter of business 
before the House? . 

The SPEAKER; lt is the von Steuben resolution providing 
for printing. 

Mr. CANNON. Is it a resolution to print eulogies? 
The SPEAKER. On Gen. von Steuben. 
Mr. CAl""\"'NON. Mr. Speaker, I notice from the calendar that 

the resolution is on the Union Calendar. 
The SPEAKER. That is true. If the gentleman from Illi­

nois raises the point I will put the proper question to the 
House. 

Mr. CANNON. No; I do not raise the point, but only by 
unanimous consent, I take it, can it be considered in the 
House· otherwise it will have to be considered in the Commit­
tee of hie Whole. 

The SPEAKER. Unanimous consent was given for its pres­
ent consideration, but to cure a.ny technicality in the matter--

1\!r. CA:t\TNON. Well, I am not raising a technicality; it is not 
a technical question. When unanimous consent is given it 
seems to me that a bill must be considered under the rule, a.nd 
that requires the House to go into the Committee of the Whole 
to consider it. I have no objection to its consideration by the 
House; but, so far as I understand, unanimous consent was 
not given to discharge the Committee of the Whole. 

The SPEAKER. The gentleman from Illinois is correct. 
Whenever a bill or resolution is on the Union Calendar the 
proper motion is-and for the purpose of this occasion I will 
assume that the gentleman from Illinois made it-to discharge 
the Committee of the Whole House from the further considera­
tion of it and to consider it in the House. 

Mr. CANNON. That, of course, would require unanimous 
consent. Unanimous consent has been given, as I understand it, 
to consider the biJI. I have no objection to its consideration. 

The SPEAKER. Is there objection? [After a pause.] The 
Chair hears none. 

l\Ir. CANNON. In the Committee of the Whole House under 
the fi1e-minute rule? Is that the order, or is it in the House 
as in the Committee of the Whole House under the five-minute 
rule? 

The SPEAKER. If it is considered in the House as in Com­
mittee of the Whole the five-minute rule applies. If it is con­
sidered in the House, it does not. The question is on agreeing 
to the resolution. . 

The question was taken, and the resolution was agreed to. 
CITY OF CRAWFORD, STATE OF NEBRASKA. 

The SPEAKER. The Clerk will report the next bill on the 
Unanimous Consent Calendar. 

The Clerk read as follows : 
A bill (H. R. 12051) for the relief of the city of Crawford, in the 

State of Nebraska. 
The SPEAKER. The Clerk will report the bill. · 
Mr. TILSON. l\fr. Speaker--
The SPEAKER. For what purpose does the gentlema~ from 

Connecticut rise? 
Mr. TILSON. When the Clerk has reported the bill, I wish 

to be recognized. 
The Clerk rend as follows: 
Be it enacted, etc., That the city of Crawford, in the State of Ne­

braska is hereby granted a right of way across the military reservation 
of Fort Robinson, Nebr., at such location as may be determined by the 
said city of Crawford and approved by the Secretary of War, to con­
struct and maintain a pipe line for the purpose of carrying water from 
a point beyond the said military reservation across said reservation 
and to the sald city of Crawford. 

The committee amendment was read, as follows: 
Provided, That the entire cost of construc.tion and maintenance sh.all 

be pald by the city of Crawford: And provide<L .further, That !he pipe 
shall be covered and the surface restored to its present condition by 
and at the expense of said city of Crawford. 

Mr. TILSON. Mr. Speaker--
The SPEAKER. For what purpose does the gentleman from 

Connecticut rise? 

Mr. TILSON. I have been directed by the Committee on 
Military Affairs to report this bill to the House and ask for its 
consideration by unanimous consent. I ask to be recognized. 

Mr. FITZGERALD. l\lr. Speaker, I reserve the right to 
object 

The SPEAKER. The gentleman from Connecticnt will have 
to make his motion first 

Mr. FITZGERALD. I reserve the right to object before the 
gentleman gets started. 

Mr. TILSON. I ask unanimous consent that the Committee 
of the Whole House on the state of the Union be djscharged 
from further consideration of this bill and that it be considered 
in the House as in the Committee of the Whole. 

The SPEAKER. The gentleman from Connecticut asks unani­
mous consent that the Committee of the Whole House on the 
state of the Union be discharged from further consideration of 
the bill which has been reported by the Clerk, and that it be 
considered in the House as in the. Committee of the Whole. Is 
there objection? 

Mr. FITZGERALD. Mr. Speaker, reserving the right to 
object, I desire to inquire whether the gentleman will accept 
as an amendment a new section to the effect that "the right to 
alter, amend, or repeal this ~ct is expressly reserved"? 

Mr. TILSON: I have no objection to that amendment. I 
shall ask the gentleman from Nebraska. [Mr. KINKAID], in 
whose territory it is. 

Mr. FITZGERALD. Does the gentleman from Nebraska [Mr. 
KINKAID] have any objection to a section reserving the right 
to alter, amen(l, or repeal the act? 

Mr. KINKAID of Nebraska. I have no objection whatever. 
l\Ir. FITZGERALD. I will offer that amendment. 
The SPEAKER. Is there objection? 
l\Ir. SI.MS. Mr. Speaker, reserving the right to object, I wish 

to make a parliamentary inquiry. 
The SPEAKER. The gentleman will state it. 
l\Ir. SIMS. The mere fact that a bill is on the Unanimous 

Consent Calendar I do not understand gives it the position of 
unanimous consent for consideration until the question has 
been put by the Speaker. 

The SPEAKER. That is exactly what the Speaker was &oing 
to do. 

l\fr. SIMS. The gentleman from Connecticut [Mr. TILSON], 
as I understood it, put the unanimous-consent request as to 
consideration in the House instead of in the Committee of the 
Whole House on the state of the Union. It seems to me the 
regular procedure required two requests for unanimou1 consent. 

The SPEAKER. The usual practice has been to put the whole 
motion at once. 

l\fr. TILSON. I renew my request, Mr. Speaker. 
The SPEAKER. Is there objection? [After a pau e.] The 

Chair bears none. The Clerk will report the bill by title. 
The Clerk read as follows~ 
A bill (H. R. 12051) for the relief of the city of Crawford, in the 

State of Nebraska .. 

l\Ir. TILSON. Mr. Speaker--
The SPEAKER. The gentleman from Connecticut is recog­

nized for five minutes. 
Mr. TILSON. Just a word of explanation, I think, is all 

that will be necessary in this case. The Committee on Military 
Affairs has considered this bill and has made a unanimous 
report. It contains only a few lines, and I shall read it to the 
House. as I believe it states the case fully: -

The .Committee on Military Affairs, to whom was -referred the bill 
(H. R. 12051) for the relief of the city of Crawford, in the State of 
Nebraska, having considered the same, report thereon with a recom­
mendation that it do pass. 

It appears from the evidence before your committee that Fort Robin­
son is situated about 3 miles upstream from the city of Crawford and 
that the military reservation includes land on both sides of and abutting 
upon the stream. The city of Crawford takes its wate1· supply from this 
stream below the reservation, and it is represented to your committee 
that by reason of sewage and other deleterious matter emptied into 
the stream from the reservation the water is contaminated, causing 
periodical ei>idemics of typhoid fev,,er. It appears that there. are at 
present a number of typhoid cases m the city of Crawford beheved to 
be from the same cause. 

'The city of Crawford bas ~ecided to change the location o~ the intake 
of its water supply to a pomt above the J:?ihtary reservation, .:md ln 
order to do so asks permis ion to lay its pipes aero s the reservation. 
There is no objection on the part of the War Department. 

I wish to say that the committee belie-ms that with the amend­
ment added by the committee and the amendment to be o~ered 
by the gentleman from New York [Mr. FITZGERALD] the rights 
of the Government are completely safeguarded. 

Mr. FITZGERALD. Mr. Speaker, I desire to offer the fol-
lowing amendment. · 

The SPEAKER. The gentleman from New York offers an 
amendment, which the Clerk will report. 

\ 
\ 
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The Clerk read as follows: 

· Sr:c. 2. ·That the ·right to alter, amend, or repeal this · act is expressly 
reserved. 

The SPEAKER. The question is on agreeing to the amend-
ment of the gentleman from New York. 

The amendment was agreed to. 
Tbe committee amendment was agreed to. 
The bill as amended was ordered to be engrossed and read a 

third time, was read the third time, and passed. 
BRIDGE ACROSS THE ST. FRANCIS RIVER, MO •. 

The next business on the Calendar for Unanimous Consent 
was the bill (H. R. 6098) to authorize the Campbell Lumber Co. 
to construct a bridge across the St. Francis River from a point 
in Dunklin County, Mo., to a point in Clay County, Ark. 

The SPEt\KER. Is there objection to the present considera­
tion of the bill? 

Mr. MANN. Reserving the right to object, I would like to 
ask the gentleman if he would object to making an amendment 
or two to the bill, in order to put it in proper form? 

Ir. RUSSELL. I will say to the gentleman tilat if it is not 
already in the proper form I h-a ve no objection to that 

Mr. MANN. It is always customary in the.se bills to insert the 
language "at a point suitable to the interests of navigation." 
If the gentleman will look at his bill, at the bottom Qf page 1, 
he will see this language : '"' Said bridge to be built across the 
St. Francis River." I suggest that the gentleman move to strike 
out the language " said bridge to be built across the said St. 
Francis River." Then the bill will be in the ordinary form and 
will provide for a bridge across the St. Francis River in accord­
ance with the provisions of the general bridge act. 

l\lr. RUSSELL. I have no objections. I thought it was al­
ready in accordance with the general bridge act. I copied it 
from a bridge bill heretofore introduced and passed in the 
House, and the Committee on Interstate and Foreign Comme1·ce 
were of the opinion that it was in proper form. 

Mr. MANN. We should always be careful about it. 
l\!r. RUSSELL. I am entirely satisfied that the gentleman 

is familiar with the form it ought to be in, and I have no ob­
ject ion to modifying it in accordance with his suggestion. 

l\lr. COOPER Mr. Speaker, will the gentleman yield? . 
The SPEAKER. Does the gentleman from Missouri [Mr. 

RUSSELL] yield to the gentleman from Wisconsin [Mr. COOPER]? 
Mr. RUSSELL. I do. 
Mr. COOPER. I was unable to hear the colloquy just goinO' 

on. I sent for two of these bills, and I found one of them had 
the· amendment that has been suggested in italics::-'"' at a point 
suitable to the interests of navigation." 

l\lr. MANN. That is the language I suggested. 
The SPEAKER. Is there objection? 
.Mr. BURKE of South Dakota. .Mr. Speaker, reserving the 

right to object, I desire tQ ask for some information. 
· I was informed a few days ago that the Democratic caucus 
had taken action and decided that at this special session there 
might be enacted certain emergency measures, and that the 
committees were given permission by the caucus to consider 
and report measures that would come within tha.t rule. I was 
also ir!formed that dlll'ing the last few days of this session 

. there would be an opportunity to consider and pass such bills. 
Relying upon that information, I and other Members refrained 
from putting bills upon the Unanimous Consent Calendar. 

What I now desire to ask is, Are we to consider at this time 
general legislation, regardless of whether an emergency exists 
or not? And, furthermore, is it the intention before this session 
ends, by some rule or otherwise, to permit the consideration 
of measures which are clearly emergency measures and yet are 
not upon this Unanimous Consent Calendar? I presume there is 
some gentleman on that side of th-e House that can enlighten 
the House in this respect. 

The SPEAKER. The gentleman from <korgia [Mr. ADAM­
SON] is recognized. 

Mr. ADAMSON. Mr. Speaker, if the gentleman from Mis~ 
souri [1\Ir. RussELL] will yield to me for that purpose, I will 
make an earnest effort to answer the question of my amiable 
friend, the gentleman from· South Dakota. 

Mr. RUSSELL. I yield to the gentleman from Georgia [Mr. 
ADAMSON]. It was his committee that reported this bill to this 
House. 

Mr. BURKE of South Dakota. I shall be glad to hear the 
statement of the gentleman from Georgia. 

Ir. ADAMSON. Mr. Speaker, I presumed that the gentle­
man from South Dakota who asked this question would be glad 
that the gentleman from Missouri yielded me permission to 
make an explanation. 

l\lr. BURKE of South Dakota. That is true, if the gentleman 
has the time. 

.. 

Mr. ADAMSON. When the Republican President performed 
the peculiar action of calling a Democratic Congress in extra ses­
sion, he placed an injunction or limitation upon the action which 
that Congress was to take. He suggested that one bill alone 
should be considered, and no other. When the Congress assem­
bled, a majority of that Congress is ,reputed to have gone into 
caucus and agreed to the injunction commanded by the Presi­
dent, with the amendment that we add certain salutary meas­
ures which the country needed a great deal more than the 
Canadian reciprocity. • 

The committees of the House have, naturally, worked under 
that compound injunction of the President and the Democratic 
majority in this House, and my amiable friend from South 
Dakota [Mr. BuRirn] and a good many others have asked me 
this question, if that compound injunction applied to these local 
bills. I answered in every instance that my understanding was 
that it was directed mainly against general legislation; that 
it might be that toward the heel of the session, when the House 
had done its pressing work and was waiting on a more digni­
fied and slow-moving body for cooperation, we might then get 
up the local bills for the building of bridges, in which so many 
Members of the House were interested. I suggested to all gen­
tlemen who asked me that they introduce their bills and have 
them referred to the committee ready to be acted on. In due 
season there appeared to be a general consent that these local 
bridge bills, of local interest to Members, most of which are 
urgent, might be reported and acted upon. I then conferred 
with the minoTity leader. I had to inform him that the most 
of them were Republican bills-I think two-thirds of them. He 
very · kindly said, " There will be no objection to their consid­
eration." Therefore, having had an understanding which I 
thought was amicable on both sides of the House, and having 
obtained the opinion of th-e Speaker, which was to the effect 
that it would not violate the injunction, compound as it was, 
the committee proceeded to report every bridge bill referred 
to us. 

I wish to say further, a great many of these bills haYe not 
been placed on the Unanimous Consent Calendar. While that is 
not my fault, yet I would be glad if every bill could be con­
sidered. I have asked the gentleman from Illinois [Mr. 
MANN] if there would be any objection to their consideration, 
anyway, and he thought not. I do not think there will be any 
objection on either side of the House. 

Mr. BURKE of South Dakota. Will the gentleman yield for 
a question? 

Mr. ADAMSON. I will. 
Mr. BURKE of South Dakota. I wish to say . to the gentle­

man from Georgia that I have no recollection, in the few years 
that I have served in this House, of having ever objected to any 
request for unanimous consent. 

l\fr. MANN4 The gentleman is like myself. [Laughter.] 
1\Ir. BURKE of South Dakota. I have no intention of object­

ing at this time to any bill on the Unanimous Consent Calendar. 
What I am desiring to ascertain is whether there is some un­
derstanding by which we may hope to get consideration of 
some bills before this session ends-bills which come within the 
understanding which, I belieYe, was reached by the Democratic 
caucus--emergency measures. I have been before one or two 
committees, one of which I am a member of, where the state­
ment was exacted from the person offering a bill that it was an 
emergency matter which could not, without injury to the par­
ties affected, go over until the regular · session, and the state­
ment was made that only such bills would be considered. I 
think the statement was generally made that at the end of the 
se~sion there would be two days to afford an opportunity to pass 
such bills. Now, what I am trying to ascertain is, is that the 
understanding, and will we have a chance later to pass these 
bills, or should they have been upon the Unanimous Consent 
Calendar? I want to say, as one Member, that I have two or 
three bills that would have been placed upon this Unanimous 
Consent Calendar had I not relied upon the understanding that 
I supposed existed as to how we should proceed. 

Mr: ADAMSON. Have they been reported? 
Mr. BURKE of South Dakota. Yes. 
Mr. ADAMSON. Then I shall ask unanimous consent, at 

this time or some other time, that all the bridge bills that ha·rn 
been reported may be considered, whether they are on the Unani­
mous Consent Calendar or not. 

Mr. ?i~"'N. It seems to me, Mr. Speaker, that gentlemen 
who have bills reported out which they desire to have considered 
by unanimous consent have been derelict in their duty if they 
have not placed them on the Calendar for Unanimous Consent. 
The i·ules provide a method for calling up matters by unanimous 
consent. 

The SPEAKER. Is there objection? 
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1\!r. CAMPBELL. Mr. Speaker, reserving the right to object, 
the gentleman from South Dakota [Mr. BuRirn] has stated a 
condition that arose in one of the committees of this House. 
We understood in that committee definitely that no legislation 
should be enacted at this session on a general call of the calen-

·aar and that only upon the last two days of the session could 
such matters be considered. That is the reason why bills re­
ported since that time were not directed to be placed upon the 
Unanimous Consent Calendar. It was our understanding that 
such bills would 11ot be considered at this session of Congress. 

Mr. MANN. Will the gentleman yield for a question? 
Mr. CAMPBELL. Certainly. 
Mr. MANN. How did the gentleman get such an understand-

ing? That is an absolutely new thing to me. . 
Mr. CAMPBELL. It has been reported over and over agam 

through the press during this session of Congress that. the 
House would consider no legislation except emerge11cy leg1sla-
tioa . 

Mr. l\IA~~. That is, before a bill is reported; but when the 
bill is reported and is on the calendar, gentlemen have a r~ght to 
place it on the Unanimous Consent Calendar and have it con­
sidered, if we should meet on any Unanimous Con.sent Calendar 
day, as we are now doing. 

Mr. CAMPBELL. That is true, but it was generally under­
stood that Unanimous Consent Calendar would not be called 
to-day. I have seen this House adjourn over Monday when it 
was possible to call up bills on this calendar. 

l\fr. MANN. Has the gentleman noticed that I have the first 
bill on the Unanimous Consent Calendar? 

Mr. CAMPBELL. I have noticed that, but I have also noted 
that the gentleman has not succeeded in calling it up-either 
that or other bills that he has on the Discharge Calendar. 

Mr. MANN. And I took the right chance and put the bill on 
the calendar. 

The SPEAKER. Is there objection to the present considera­
tion of this bill? [After a pause.] The Chair hears none, and 
the Clerk will report the bill. 

The Clerk read the bill, as follows: 
Be it enacted, etc. That the Campbell Lumber Co., a corporation 

organized under the faws of the Stat~ of Missouri, its suc~ess<?rs and 
assigns, be, and it is hereby, authorized to construct, mamtam .. and 
operate a bridge and approaches thereto, across tbe St. Francis River, 
from a point in Dunklin County1 Mo., near range line between ranges 
8 and 9 in township 18, to a pomt in section 6, township 19, range 9, 
in Clay' County Ark.· said bridge to be built across the St. Francis 
River in accordance w'ith the provisions of an act entitled "An act to 
regulate the construction of bridges over navigable waters," approved 
March 23, 1906. · . 

SEC. 2. That the right to alter, amend, or repeal this act Is ex-
pressly reserved. · 

Mr. MANN. Mr. Speaker, I offer the following amendments. 
The Clerk read as follows : 
Amend page 1, line 7, by insertin~ after the wor:d ".rive;" the fol­

lowing: "At a point suitable to the mterests o~ navigation.' 
Amend page 1, lines 10 and. 11, by striking out after th~ word 

"Arkansas" the semicolon and msert a comma; and by striking out 
the words "said bridge to be completed across the St. Francis River." 

The SPEAKER. The question is on the amendments offered 
by the gentleman from Illinois. 

.Mr. RUSSELL. I have no objection, Mr. Speaker. 
The question was taken, and the amendments were agreed to. 
The SPEAKER. The question is on the engrossment and 

third reading of the bill. · 
l\Ir. COOPER. Mr. Speaker, I would like to ask the gentle­

man from Illinois a question. 
Mr. MANN. I will yield to the gentleman. 
Mr. COOPER. Will the gentleman state what the effect of 

his amendment is? 
Mr. MANN. One amendment was to insert, after the word 

"river," the words "at a point suitable to the interests of 
navigation." 

Mr. COOPER. I understood that. . 
Mr. MANN . .And at the bottom of the page there was a dupli­

cation of the provision that the bridge was to be built across 
the St. Francis River according to the bridge law. If you 
strike that out it reads that the bridge shall be constructed, 
maintained, and operated in accordance with the bridge law, 
which is the proper way. 

Mr. COOPER. Was not the general bridge law approved 
March 23, 1906-

Mr. MANN. The gentleman has in mind the general dam act. 
The bill as amended was ordered to be engrossed and read a 

third time, was read the third time, and passed. 
EXTENDING ACT OF JUNE 10, 1880, TO BROWNSVILLE, TEX. 

The next business on the Unanimous Consent Calendar was 
the bill (H. R 2925) to extend the privileges of the act approved 
June 10, 1880, to the port of Brownsville, Tex. 

The Clerk read the bill, as follows : 
Be it en.acted, etc., That the privileges of the act approved J~e 10, 

1880, governing the transportation of dutiable merchandise without 
appraisement be, and the same are hereby, extended to the port ot 
Brownsville, Tex. 

The SPEAKER. Is there objection to the present consid­
eration of the bill? 

Mr. MANN. Reserving the right to object, I see no reasons 
nor information given in the report on the bill. Gentlemen 
ought to be willing, when they report a bill, to give some reason 
or some information in regard to it if they want it to pass by 
unanimous consent. Or they should supply it now, and I think 
the gentleman from Texas is anxious to supply the information. 

Mr. GARNER. Mr. Speaker, with the permission of the 
House, I will say to the gentleman from Illinois that this is 
a unanimous report from the Committee on Ways and Means 
and has the approval of the Treasury Department. There has 
been recently built across the river from Brownsville to Mata­
moros Mexico a railroad bridge connecting the Frisco system 
in th~ United 'states with the International system in Mexico, 
and it is essential that this bill should pass in order to accom­
modate the commerce going through that port. 

l\Ir. MANN. What commerce is there there? The gentleman 
says it has the approval of the Secretary of the Treasury. If 
so, it ought to appear in the report. 

l\Ir. GARNER. My colleague, Mr. RANDELL, who is not here, 
has the papers in the case. There is a letter from the Secretary 
of the Treasury stating the fact that he sent his agent to 
Brownsville, and he made the report on the bill, and that the 
commerce there not only justifies but demands the pa age of 
this legislation, and he recommended an amendment to the 
original bill that I introduced. The bill which I introd~ced 
extended the provisions of the entire law of 1880 to Brownsville. 
The bill was amended, in pursuance of the suggestion from 
the TTeasury Department, and now only extends, as the gen­
tleman will observe, to the first section of the act appro-rnd 
June 10, 1880. 

Mr. l\IANN. This would result in an appraisement of im­
ported merchandise being made at Brownsville, Tex. 

Mr. GARNER. That is my understanding ; yes. 
Mr. MANN. And for men being· employed there to make that 

appraisement. . 
l\Ir. GARNER. The Secretary of the Treasury said that 

there would be comparatively no extra expense, the officers at 
Brownsville now there would be sufficient. I may say that 
there are four ports in the State of Texas. 

Mr. FOSTER of Illinois. Mr. Speaker, I would like to hear 
what is going on over there. 

l\Ir. MANN. Then come over this way. 
l\Ir. GARNER. Mr. Speaker, if the gentleman from Illi­

nois Dr. FOSTER will come over here into civilization, and not 
stay on the outskirts, he may hear what is going on. [Laugh­
ter.] I was about to remark to the gentleman from Illinois 
[Ur. MANN] that there are four ports of entry in Texas-El 
Paso, Eagle Pass, Laredo, and Brownsville-and each of ~ese 
ports enjoy the privileges of the act of 1880 except Brownsville. 
The law has not been e>..i:ended to Brownsville heretofore, be­
cause whatever goods were imported were brought across in 
skiffs, there being no railroad connection, but since the railroad 
reached the city and a bridge has been constructed, under the 
authority of the gentleman from Illinois, three se sions ago, the 
necessity for extending the privileges of 1880 has arisen. 

Mr. KENDA.LL. What is the commerce there ? . 
Mr. GARNER. It will be equal to any in the ports of Texas. 
The SPEAKER pro tempore (Mr. FITZGERALD). Is there ob-

jection? 
Mr. FOSTER of Illinois. Mr. Speaker, I would ask the gen­

tleman from Texas how close the nearest port of entry is to 
Brown •ville, Tex.? 

Mr. GARNER. It is about 175 miles. 
Mr. FOSTER of Illinois. I have been unable to hear the 

gentleman "Very well because I was not lucky enough to ecure 
as good a seat as he did, but is the neces ity for the admi sion 
of goods into this place that is proposed to be made a subport 
of entry such as to justify the establishment of a port at that 
place? 

Mr. GAR:r-..TER. Mr. Speaker, in reply to that question I will 
say this: The bridge recently constructed across the Rio Grande 
has connected two of the largest railways in the Republic of 
l\Iexico and the Republic of the United Stutes. Just what the 
commerce will be I could not tell the gentleman, but the reports 
from the Treasury Department and from the railroad officials 
of the Frisco system are to the effect that it will be as greatJ 
if not greater, than any other port bordering on the Republic 
of l\fexico. 

• 

\ 
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l\Ir. RUCKER of Colorado. l\fr. Speaker, will the gentleman 

yield? 
l\!r. GARNER. Certainly. 
l\Ir. RUCKER of Colorado. I would ask the gentleman if his 

colleague's resolution which was offered, providing for reci­
procity between Mexico and the United States, goes through, 
what will be the use of establishing a customs port at this 
place? Is not the gentleman aware of the fact that such a 
measure is proposed by his colleague from Texas? 

l\fr. GARNER. l\Ir. Speaker, I prefer to get results with 
reference to this legislation rather than to enter into a discus­
sion of free trade ~etween Mexico and the United States; but 
I may say to my friend from Colorado that I do not anticipate 
the immediate passage of the resolution of my colleague from 
Texas. This is an emergency measure and I would like to have 
it go through. 

l\!r. RUCKER of Colorado. l\Ir. Speaker, of course I shall 
make no objection as long as I know my friend from Texas will 
oppose such a . plan as reciprocity between Mexico and the 
United States when it is brought forward. 

l\Ir. CAMPBELL. Mr. Speaker, reserving the right to object, 
I h:rre not heard just what it is that makes the passage of this 
bill an emergency at this time by unanimous consent. 

l\Ir. GARJ\'ER. Mr. Speaker, my friend from Illinois [l\fr. 
l\IANN] suggests that the fact that I want to pass the bill makes 
it an emergency, which appeals to my mind very strongly, but 
I will say to my friend from Kansas that the completion of thls 
bridge connecting these two great systems of railway makes it 
very inconvenient for the appra:isement of goods. There is a 
large commerce in that city. · 

Mr. CAMPBELL. What is the commerce of that city at this 
time? 

Mr. GARNER. I could not give the gentleman the tonnage 
or the value. All I know is that the Treasury Department sent 
its agent there--

1\fr. CAMPBELL. But what is the nature of the commerce 
that comes in and goes out through that port which makes it 
an emergency to have this measure passed now? 

l\lr. GARNER. I am not able to give the gentleman that in­
formation, other than the general commerce that goes on be­
tween the Republic of Mexico and the Republic of the United 
States. The same necessity exists for this to be made an im­
mediate port of entry that exists for El Paso, Eagle Pass, or 
Laredo. 

Mr. CAMPBELL. Well, the committee does not say so in its 
report. I have a bill pending to make Cherryvale, Kans., a 
subport of entry, and it is quite as necessary as the place in 
Texas, and the necessity arises from much the same condition. 

The SPEAKER pro tempore. Is there objection? [After a 
pause.1 The Chair hears none. The question is on the engross­
ment and third reading of the bill. 

The bill was ordered to be engrossed and read u third time 
was read the third time, and passed. ' 

MESSAGE FROM THE SENATE. 

A message from the Senate, by Mr. Crockett, one of its clerks, 
announced that the Senate had passed joint resolution and bill 
of the following titles, in which the concurrence of the House 
of Representatives was requested: 

S. J. Res. 49. Joint resolution to authorize the Secretary of 
the Interior to make a per capita payment to the enrolled 
members of the Fi"re Civilized Tribes entitled to share in the 
funds of said tribes ; and 

S. 3151. An act to extend time of payment of balance due for 
lands sold under act of Congress approved June 17, 1910. 

The message also announced that the Senate had agreed to 
the report of the committee of conference on the disagreeing 
votes of the two Houses on the amendments of the Senate to 
the joint resolution (H. J. Res. 1) to correct errors in the enroll­
ment of certain appropriation acts approved 1\Iarch 4, 1911. 

SENATE BILL AND JOINT RESOLUTION REFERRED. 

Under clause 2 of Rule XXIV, Senate bill and joint resolution 
of the following titles were taken from the Speaker's table and 
referred to their appropriate committees, as indicated below: 

S. 3151. An act to extend time of payment of balance due for 
lands sold under act of Congress approved June 17 1910 · to 
the Committee on the Public Lands. ' ' 

S. J. Res. 49. Joint resolution to authorize the Secretary of 
the Interior to make a per capita payment to the enrolled 
members of the Five Civilized Tribes entitled to share in the 
funds of said tribes; to the Committee on Indian Affairs. 

BRIDGE ACROSS MISSOURI RIVER, WELDON SPRINGS LANDING, MO. 

The ne..""'-t business on the Calendar for Unanimous Consent was 
the bill (H. R. 11660) to authorize the St. Louis-Kansas City 

Electric Railway Co. to construct a bridge across the Missouri 
at or near the town of Weldon Springs Landing, Mo. 

The Clerk read as follows: 
A bill {II. R. 11660) to authorize the St. Louis-Kansas City Electric 

Railway Co. to construct a bridge across the Missouri River at or 
neat· the town of Weldon Springs Landing, Mo. 
Be it enacted, etc., That the St. Louis-Kansas City Electric Railway 

Co., a corporation organized under the laws of the State of Missouri, is 
hereby authorized to construct, maintain, and operate a bridge and ap­
proaches across the Missouri River at or near the town of Weldon 
Springs Landing, in the State of :Missouri, in accordance with the pro­
visions of the act entitled "An act to regulate the construction of 
bridges over navigable waters," approved March 23, 1906. 

S1'lc. 2. That the right to alter, amend, or repeal this act is hereby 
expressly resetved. 

The committee amendment was read, as follows : 
Page 1, line 7, after "river," insert "at a point suitable to the inter­

ests of navigation." 
'l'he SPEA.KER pro tempore. Is there objection to the pres­

ent con ideration of the bill? 
1Ur. AN'.rHO,\TY. Mr. Speaker, reserving the right to object, 

I would like to ask the gentleman who reported this bill or who 
is in cl.large of it if he has not overlooked the necessary pro­
vision which will allow the Secretary of War to supervise and 
regulate the traffic across that bridge? 

~lr. l\I.A.NN. Does not the gentleman from l\Iissouri intend 
to try to pass the Senate bill instead of the House bill? 

Mr. BORL.A.1'T>. Yes; that is the gentleman's intention. 
Mr. MANN. Then I hope the gentle.man will move to lay 

this bill on the table, otherwise it will waste the time of the 
House. 

The SPE .. A.KER pro tempore. The gentleman from l\Iissouri 
asks unanimous consent to substitute a similar Senate bill for 
the House bill. 

l\Ir. .MA1'"'N. The Senate bill is on the Unan~mous Consent 
Calendar and comes next. 

Mr. BORLAND. I understand that before the motion for 
a . substitute can be made the original bill must be reported to 
the House. 

Mr. MANN. It is not necessary to substitute it; the Senate 
bill is on the calendar. 

l\Ir. BORLAND. Mr. Speaker, I move that this House bill 
be laid on the table and that we proceed to the consideration 
of the next bill, which is the Senate bill. 

The SPEAKER pro tempore. Without objection, tbe House 
bill will be laid on the table, and the Clerk will report the 
Senate bill. 

There was no objection. 
Mr. BORLA.1\"'D. And then I will yield to the gentleman from 

Kansas. ~ 

The Clerk read as follows : 
~ act {S. 2768) to authorize the St. Lou.is-Kansas City Electric 

Railway Co. to construct a bridge across the Missouri River at or near 
the town of Weldon Springs Landing, Mo. 

The SPEAKER pro tempore. Is there objection? . 
Mr. ANTHONY. l\Ir. Speaker, reserving the right to object, 

I would like to renew the question which I put to the gentleman 
from Missouri [Mr. BORLAND]. 

l\fr. BORLAND. I will ask the gentleman to state his ques, 
ti on. 

Mr. ANTHO}.TY. I desire to ask the gentleman whether or 
not he had not overlooked the necessary provision in this bill 
which will reserve to the Secretary of War the right to provide 
suitable regulations for the traffic which goes over that bridge? 

l\Ir. BORLAND. Does the gentleman refer to the act known 
as the Mann Act, regulating the construction of bridges? 

l\Ir. ANTHONY. There is such a provision in a number of · 
bridge bills which have been previously passed in reference to 
bridges. 

l\fr. .A.DAl\ISON. l\Ir. Speaker, I desire to suggest to the 
gentleman that that is contained in the general bridge bill. 

l\fr. BORLAND. In answer to the gentleman from Kansas I 
desire to say that that is included in the general bridge act. 

l\Ir. ANTHONY. Not to my knowledge; and unless the 
gentleman knows there is a provision under the general bridge 
act which confers these powers on the Secretary of War, I 
should prefer to offer a new section to his bill. 

l\Ir. BORLAND. This bill reserves to the Secretary of War 
all the powers embraced in the general bridge act and that in­
cludes, I think, all to which the gentleman from Kansas refers. 

Mr. ANTHONY. I want to state for the information of the 
gentleman from l\Iissouri and the House that controversies are 
raging in several towns along the Missouri River now where 
complaint is made in regard to where tolls are charged for 
wagons and other traffic across these various bridges. In 
some bridge bills express power was given to the Secretary of 
War to pass on the reasonableness of the tolls charged for 
wagon traffic, and I desire to have in this bill a provision whicb 
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confers that same power on the Secretary of War that Ile has 
over other bridges in the neighbo-rhood. 

.Mr. MANN. He has it under the general bridge a.et. There 
has been no such provision inserted in any bill since the passage 
of that act. 

Mr. ANTHONY. What were the terms of the general bridge 
act? 

1\fr. :MANN. I can not quote them to the gentleman. 
Mr. .ANTHONY. In the absence of specific knowledge I 

would like to offer a new section-to that bill. 
The SPNAKER pro tempore. Is there objection to the pres­

ent consideration of the bill? [After a pause.J The Chair 
hears none. The gentleman from Missouri [Mr BORLAND] is 
entitled to the floor. Will the gentleman yield to the gentle­
man from Kansas [Mr. ANTHONY}? 

Mr. BORLA.ND. After a brief statement I will yield to the 
gentleman from Kansas [Mr. ANTHONYJ. I want to say to 
the gentleman from Kansas that this particular bill is simply 
a change of location from that provided in a bill that was 
passed at the last session. At the last session Congress adopted 
two bills, one permitting this company to bridge the Missouri 
River at Arrow Rock, and the other at St. Charles. 

In carrying out the surveying plans it was found the bridge 
at St. Charles would have to be moved to Weldon Landing, and 
the purpose of the present bill is to enable the company to 
bridge at Weldon Landing. The form of the bill follows pre­
cisely the form of the original bill. It is the same form that has 
been reported on these other bills by the Committee on Inter­
state and Foreign Commerce, and it refers to the general bridge 
act, known as the Mann A.ct, which, as I understand, includes 
all the powers that are vested in the Secretary of War to con­
trol these bridges across navigable streams. That is the state­
ment of the present chairman of the Committee on Interstate 
and Foreign Commerce and the former chairman. That being 
true, I would ask the gentleman from Kansas [?t!r. ANTHONY] 
to withhold his amendment, unless he has the law to cite to us 
that requires such an amendment. I yield to the gentleman 
from Kansas [Mr. ANTHONY]. 

l\Ir. ANTHONY. I would like to ask the gentleman from 
Illinois [:Mr. 1\-iANN] a question. Does the Mann Bridge Act 
expressly provide that the Secretary ot War shall have the 
power to regulate the prices for wagon tolls across these 
bridges? 

Mr. FOSTER of Illinois. Mr. Speaker, I think if the gentle­
man will refer to the act he will find all those provisions in it, 
providing for the regulation of tolls, navigation,. and: all. 

The SPEAKER pro tempore. The question is on the third 
reading of a Senate bill. 

Mr. ANTHONY. Mr. Speaker, would not the consideration of 
an amendment come up first? I offered an amendment~ Would 
not its consideration come up first! 

The SPEAK.Ell. pro tempore. The. gentleman from Kansas 
has not had the floor thus far. 

Mr. Al\'"THONY. I ask recognition now. 
Mr. MANN. Mr. Speaker--
The SPEAKER pro tempore. Does the gentleman from Mis. 

souri [Mr. BORLAND] yield to the gentleman from Illinois [l\Ir. 
MANN]? 

·Mr. BORLA.1\TD. I yield to the gentleman from Illinois.. 
Mr. MANN. Section 4 of the general bridge act contains this 

provision: 
If tons shall be charged for the transit over any bridge constructed 

under the provisions ot this act, of engines, cars, street cars, wagons, 
carriages1• vehicles, animal , foot passengers, or other passenger , such 
tolls sha.u be reasonable and just,. ar:d the Secretary of War may, at 
any time, and from time to time, prescribe the reasonable rates of toll 
for such transit over such bridge, and the rates so prescribed shall- be 
the legal rates and shall be the rates demanded and received for such 
transit. 

l\.fr. AJ\TTHONY. Mr. Speaker, I am much obliged for that 
information. There was some doubt in my mind concerning it. 
I withdraw the amendment. 

Mr. BORLAND. Inasmnch as the gentleman does not offer 
an amendment, I ask for the third reading of the bill. 

The bill was read a third time, and having been read a third 
time, was passed. 

BfilDGE ACBOSB ST. CROIX BlVERl BE'l'WEEN WISCOl'{SIN AND 
MINNESOTA. 

The next business on the Calendar for Unanimous Consent was 
the: bill ~H. R. 6747) to authorize the Wisconsin Centi:al Railway 
~o. to eonstruct a bridge across th~ St. Croix: River between 
Wisconsin and .l\finne ota.. · 

The Clerk rend a follows : 
Be. it en.aetea, etc., That- the- Wisconsin Central Rn.ilway Co.., a corpo­

ration organized under the laws of the State of Wisconsin, is hereby 
authorized to construct, maintain, and operate a bridge and approach 
thereto, across the St. Croix River at a point suitable to the inte-rests 

ot navigation, at or near a point on the east ban.It of said river in the 
vicinity of the township line between townships 30 and 31 north, in 
St. Croix County, Wis., to a point on the west bank of said river in: 
the vicinity of the township line between said townships -30 and 31 
north, in Washington County, Minn., in accordance with the provisions 
of the act entitled "An act to regulate the construction of bridges ovei 
navigable waters," approved March 23, 1906. 

SEC. 2'. That the right to alter, amend, or repeal this act is hereby 
expressly reserved. 

The SPEAKER pro tempore. The Clerk will report the com· 
mittee amendment. 

The Clerk read as follows : 
Strike out all of section 1 after the enacting claust. . IUld insert in 

lieu thereof the following : 
"That the act entitled 'An act permitting the WiSt.vnsin Central 

Railway Co. to construct, maintain, and operate a railroad '>ridge across 
the St. Croix Rive? between the States of Wisconsin ano Minnesota,' 
approved March 12 1910, is hereby reenacted'; and the time for com­
mencing and compieting the bridge therein authorized is hereby ex­
tended one :year and three years, respectively, from the date ,,f approval 
hereof." 

The SPEAKER pro tern.pore. Is there objection to ~he pres­
ent consideration of the bill? 

l\1r. MANN. l\Ir. Speaker, reserving the right to object, I would 
like to ask the gentleman in charge of the bill in referen<. e to the 
amendment, which I see is an amendment suggested by tlle War 
Department. The amendment provides for the reenactn~ent of 
a law that was passed some time ago-that is, it providPs that 
act is u hereby reenacted." I think that is not ;very goc.d lan­
guage. The statute provides the form of enacting bills, and I 
would like to ask if it would be satisfactory to insert the word 
" revived " in place of the word " reenacted "? 

Mr. STEVENS of Minnesota. That will be entirely sati.~ac.­
tory, Mr. Speaker. 

The SPEAKER pro tempore. The gentleman from Illlliois 
offers an amendment, which the Clerk will report. 

Mr. SHERLEY. Before the act is passed by unanimous l!on­
sent I would like to know what is involved in this reenactn:.ent. 

Mr. STEVENS of Minnesota. Mr. Speaker, the act was 
passed a yea-r or two ago, and the Wisconsin Central Railroad 
Co., through some inadvertence, did not commence the concitrac­
tion of the bridg~ until after the year in which the act prc.vided 
the construction should be commenced had passed. The com­
pany then discovered, when it filed· its plans, that the year had 
expired, and sent this bill to me, which I introduced. The 
bridge is now under construction, and it is desired that the 
original act should be continued, so that the plans and specifi­
cations for the bridge filed in the War Department can be con­
sidered by the Secretary of War. 

Mr. SHERLEY. The only change is the extension of tune in 
which the bridge shall be completed? 

Mr. S'l'EVENS of l\Iinnesota. Not completed, but commenced. 
That is all that is necessary yet. 

Mr. SHERLEY. That is the only change? 
Mr. STEVENS of Minnesota. That is the only change de~red. 
The SPE.AKER pro tempore. Is there objection to the pres-

ent consideration of the bill? 
There was no objection. 
The SPEAKER pro tempore. The Clerk will report lhe 

amendment offered by the gentleman from Illinois. 
The Clerk read as follows : 
On page 2, line 11, strike out the word "reenacted" at the ena of 

the line and insert the word "revived." 
The SPEAKER pro tempore. The question is on agreeing to 

the umendment. 
The amendment was agreed to. 
The SPEAKER pro tempore. The question now is on agre~· 

ing to the committee amendment. 
The committee amendment was agreed to. 
The SPEAKER pro tempore. The question is on the engrosi, 

ment and third reading of the bill as amended. 
The bill as amended was ordered to be engros ed and read 

the third time, was read the third time, and pas ed. 
The title of the bill was amended so as to read : "A bill ter 

reenact an act authQrizing the construction of a. bridge across 
St. Croix River, and to extend the time for commencing and 
completing the said structure." 

BRIDGE ACROSS THE ST. CROIX IµVE& BETWEEN WISCONSIN AND 
MINNESO'.DA. 

The next business on the Calendar for Unanimous Consent 
was the bill (H. R. 11321) to authorize the Twin City & Luke 
Superior Railway Co. to construct a bridge aero s the St. Croix 
River between WIBconsin and Iinnesota. 

The Clerk read the bill, as follows: 
Be it enacted, eto., That the Twin City & Lake S'uperior Railway 

Co. a corporation oro-an.i.zed und r the law o.il the Stat of Maine, its 
succe sor and assign , be. and they are her·eby, authorized to construct, 
maintain, and op rate a. brifu;e,. and approache thereto, across the St. 
Croix River, at or near a point on too outh b~k of §laid river in the 
vicinity of the center line of section 33, township 36 north, range 20 
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west in Chisago County, Minn., to a point on the north bank of said 
rive1! in the vicinity of the center line of said section 33, township 36 
north range 20 west, in Polk County, in the State of Wisconsin, in 
accordance with the provisions of the act entitled "An act to regulate 
the construction of bridges over navigable waters," approved March 23, 
H>06. 

SEC. 2. That the right to alter, amend, or repeal this act is hereby 
expressly reserved. 

The SPEAKER pro tempore. Is there objection r 
Mr. SIMS. Mr. Speaker, is not Senate bill 1149 for the 

same identical purpose! 
l\fr. l\fANN. Oh, no. 
l\ir. NYE. No; that is the " Soo." 
Mr. MANN. It is not for the same purpose, then? 
Mr. NYID. No. 
The SPEAKER pro tern pore. Is there objection? 
There was no objection. 
l\fr. l\fANN. Mr. Speaker, I offer the following amendment to 

the bill and an amendment to the title. 
The SPEAKER pro tempore. The Clerk will report the 

amendment to the bill. 
The Clerk read as follows: 
Amend by inserting, on page 1, in line 7, after the word "river," 

the following: "At a point suitable to the interests of navigation." 
The amendment was agreed to. 
The SPEAKER pro tempore. The question is on the engross­

ment and third reading of the bill. 
The bill as amended was ordered to be engrossed and read 

the third time, was read the third time, and passed. 
On motion of Mr. MANN, the title of the bill was amended so 

as to read: "A bill to authorize the Twin City and Lake 
Superior Railway Co. to construct a bridge across the St. Croix 
River between Chicago County, l\Iinn., and Polk County, Wis." 
BRIDGE ACROSS THE MISSISSIPPI RIVER IN AITKIN COUNTY, MINN. 

The next business on the Unanimous Consent Calendar was 
the bill (H. R. 7693) authorizing the town of Logan, Aitkin 
County, Minn., to construct a bridge across the Mississippi 
River -in Aitkin County, Minn. 

The. Clerk read the bill, as follows: 
Be it en,acted, etc., That the town of Logan, a municipal corpora­

tion organized under the laws of the State of Minnesota, is hereby au­
thorized to construct, maintain, and operate a bridge, and approaches 
thereto across the Mississippi River, at a point suitable to the interests 
of navigation, at or near the sectlo.n line between sections 23. a~d ~4 
and nhout one-half mile above Pahsade, in the county of Aitkin, m 
the State of Minnesota, in accordance with the provisions of the act 
entitled "An act to regulate the construction of bridges over navigable 
waters," approved March 23, 1906. 

SEC. 2. That the right to alter, amend, or repeal this act is hereby 
expressly reserved. 

The SPEAKER pro tempore. Is there objection to the pres­
ent consideration of the bill? 

There was no objection. 
The SPEAKER pro tempore. The question is on the engross­

ment and third reading of the bill. 
The bill was ordered to be engrossed and read a third time, 

was read the third time, and passed. 
BRIDGE ACROSS THE ST. CROIX RIVER BETWEEN WISCONSIN AND 

MINNESOTA. 

The next business ·on the Unanimous Consent Calendar was 
the bill (H. R. 5138) authorizing the l\Iinneapolis, St. Paul & 
Sault Ste. Marie Railway Co. to construct and operate a bridge 
across the St. Croix River between Wisconsin and Minnesota. 

Mr. MILLER. l\Ir. Speaker, the Senate bill 1149, which is 
now on the calendar, is the same as the House bill 5138, 
which has just been taken up. If the House sees fit to pass 
the Senate bill 1149, I will ask to have the other bill laid on 
the table, and therefore I will ask to have the Senate bill taken 
up first. 

l\Ir. ADAMSON. I suggest, l\Ir. Speaker, that we take up the 
House bill and lay the other bill on the table. 

The SPEAKER pro tempore. The bill to which the gentleman 
from Minnesota refers has not yet been reported. 

Mr. MILLER. I mo>e that we take up the Senate bill and 
lay the House bill on the table. 

The SPEAKER pro tempore. If there be no objection, the bil1 
H. R. 5138 will be laid on the table, and the Clerk will report 
the next bill on the calendar, which is Senate bill 1149. 

There was no objection. 
The Clerk read as follows: 
Be it enacted, etc., That the consent of Congress is hereby granted to 

the Minneapolis, St. Paul & Sault Ste. Marie Railway . Co., a railway 
corporation organized under the laws of the States of Wisconsin and 
Minnesota to construct, maintain, and operate a railroad bridge and 
approaches thereto across the St. Croix River, at a point suitable to 
the interests of navigation, from a point on the south bank of said 
river in lot 1, section 21, township 41 north, range 16 west, in Burnett 
County, Wis., to a point on the north bank of said river in lot 1, section 
21 township 41 north, range 16 west, in Pine County, Minn., in accord­
ance with the provisions of the act entitled "An act to regulate the con­
struction of bridges over ~avigable waters," approved ~arch .23, 1906 .. 

SEC. 2. That the right to alter, amend, or repeal this act Js hereby 
expressly reserved. 

The SPEAKER pro tempore. Is there objection to the pres­
ent consideration of the bill? 

'l'here was no objection. 
The bill was ordered to a third reading, and was accordingly 

read the third time and passed. 
BRIDGE ACROSS THE PALMERS OR WARREN RIVER, B. I. 

The next business on the Calendar for Unanimous Consent 
was the bill (H. R. 11852) to authorize the Providence, Warren 
& Bristol Railroad Co. and its lessee, the New York, New 
Haven & Hartford Railroad Co., or either of them, to construct 
a bridge across the Palm,ers or Warren Ri\er, in the State of 
Rhode Island. 

Mr. ADAMSON. Mr. Speaker, I do not see the author of this 
bill in the Hall at this moment. 

l\Ir. O'SHAUNESSY. Mr. Speaker, I beg the gentleman's par­
don. I am here looking after my bill, and ha \e been here all 
the morning. 

l\Ir. ADAMSON. Mr. Speaker, immediately following this 
House bill there is a Senate bill which is identical, and I ask 
unanimous consent that the House bill lie on the table, and that 
the House proceed to the consideration of the Senate bill. 

The SPEA.KEil pro tempore. If there be no objection, the bill 
II. R. 11852, which is identical with the following Senate bill, 
will be laid on the table. 

There was no objection. 
The next business on the Calendar for Unanimous Consent was 

the bill (S. 2732) to authorize the Prffridence, Warren & Bristol 
Railroad Co. and its lessee, the New York, New Haven & Hart­
ford Railroad Co., or either of them, to construct a bridge 
across the Palmers or Warren River, in the State of Rhode 
Island. 

The SPEAKER pro tempore. Is there objection to the pres­
ent consideration of the bill r 

There was no objection. 
The bill was ordered to a third reading, was accordingly read 

the third time, and pas ed. 
LOANING MONEY IN THE DISTRICT OF COLUMBIA. 

The next business on the Calendar for Unanimous Consent 
was the bill ( H. R. 8768) to regulate the business of loaning 
money on security of any kind by persons, firms, and corpora­
tions other than national banks, licensed bankers, trust com­
panies, savings banks, building and loan associations, and real­
estate brokers in the District of Columbia. 

l\fr. SIMS. M:r. Speaker, I want to submit a request for unani­
mous consent. Following this bill are two bridge bills, and I 
ask unanimous consent that they be considered first. 

The SPEAKER pro tempore. The gentleman from Tennessee 
asks unanimous consent that the bill H. R. 8768 be passed 
until the following two bills upon the calendar have been con­
sidered. Is there objection r 

Mr. MANN. I object. 
1\fr. DYER. Reserving the right to object, I should like to 

ask the gentleman from Tennessee the object of his request. 
1\ir. SIMS. It is simply to get through with the bridge bi1ls 

that have been reported from the Committee on Interstate and 
Foreign Commerce before we consider the District bill, for which 
I understand there is to be a District day. 

1\Ir. MANN. I think it would be a very bad precedent, l\fr. 
Speaker, and I object. 

The Clerk read the title of the bill, H. R. 8768. 
Mr. MAlo.~. Mr. Speaker, as that is rather a long bill, I 

suggest that the request for its consideration be put before. the 
bill is read. 

The SPEAKER pro tempore. · Is there objection? 
Mr. SIMS. I object to the consideration of the bill at this 

moment because I desire to get these bridge bills through. 
l\fr. SHERLEY. Pending that, I want to say that if objection 

is made to the consideration of one of the most important and 
necessary pieces of legislation for the District of Columbia, 
simply for the purpose of securing consideration of bridge bills, 
there will be objection to the consideration of those bridge bills. 

l\lr. SIMS. · I hm·e no objection to the le~islation. 
Mr. SHERLEY. Ah, but the gentleman must not undertake 

to object to the consideration of this bill in order to get up a 
bridge bill. 

Mr. SIMS. I withdraw my objection. I knew it would re­
quire only about 5 or 10 minutes to pass the bridge bills and 
would not prevent the consideration of the bill referred to by 
the gentleman from Kentucky, but . I am perfectly willing to 
let the bridge bills wait until the other bill is considered. 

-Mr. MADDEN. · I will renew the objection. 
Mr. DYER. Will the ge~tleman reserve his objection? 



·3706 CONGRESSIONAL RECORD-HOUSE .. AUGUST 7, 

llr. MADDEN. I will reserve the objection for the purpose 
of giving the gentleman an opportunity to address the House. 

l\fr. SHERLEY. The bill ought to be reported first, before 
objection is made. 

l\Ir. DYER. Mr. Speaker, I ask unanimous consent to ad­
dress the House for five minutes. 

l\Ir. SHERLEY. I make the point of order that until the 
bill is read it is not before the House for objection. 

The SPEAKER pro tempore. It has been the practice on the 
Unanimous Consent Calendar to read the bill by title and ask 
if it is objected to, in order to save time. 

Mr. MADDEN. Well, Mr. Speaker, I will object now. 
Mr. DYER. Mr. Speaker, I ask unanimous consent for five 

minutes, to submit some remarks upon this bill. 
The SPEAKER pro tempore. The gentleman from Missouri 

asks unanimous consent to address the House for five minutes 
on the bill. Is there objection? 

There was no objection. 
Mr. DYER. Mr. Speaker, I regret that any Member of the 

House should feel called upon to make objection to the consider­
ation of this bill. There is no more important legislation, and 
there has been no more important bill before this House at this 
session than this bill, now upon the Calendar for Unanimous 
Consent. For a number of years the people -0f the District of 
Columbia, al1 of its best citizenship, backed up by its citizens' 
associations, backed up by church organizations, all have been 
importuning Congress to pass a law that will prevent the loan 
companies of this city gouging and ruining an~ breaking up the 
homes of so many of its people who have to borrow money to 
tide over temporary distress. 

Take the statement of the head of the loan business in this 
city, the president of the Remedial Loan Association, l\Ir. 
Leonard, and read what he says in a pamphlet sent, I take it, 
to all Members of Congress, in which he says that there is 
$2,000,000, approximately, loaned out to the citizens of this 
District by these loan companies and at illegal rates; that 
$100,000 of that is loaned at a monthly rate of 2 per cent, 
$200,000 at an average monthly rate of 2! per cent, and ap­
proximately $200,000 at a monthly rate of 3 per cent. The 
remaining one million and a half dollars is loaned at rates 
ranging from 5 per cent a month upward. There is the situa­
tion wb,ich confronts you in this matter. There is no law in 
the District of Columbia to protect the people who pay these 
exorbitant rates of interest. In Chicago, New York, _ ·and St. 
(Louis and all other cities in this country there is protection 
for the people. 

Some objection has been ma.de to the passage of a law per­
mitting the loaning of money at as high a rate as 2 per cent a 
month. Your Committee on the District Qf Columbia have, how­
ever, felt from investigations hererofore made that those who are 
engaged -in the business of loaning small sums of money for 
short periods to persons who have no real estate and who offer 
only personal property as security are entitled to a higher rate 
of interest than is provided by existing law in the District of 
Columbia. The committee believes that 2 per cent per month is 
ample, however, for the money invested and the risk assumed. 
It was called to the attention of your Committee on the District 
of Columbia that pawnbrokers are allowed to charge 3 per cent 
a month. We believe that that rate is exorbitant, and that 
pawnbrokers should not be allowed to charge more than 2 per 
cent We therefore expressly refused to except the business of 
pawnbrokers in this proposed law, and if this bill becomes a 
law pawnbrokers will not be permitted to charge more than 2 
per cent a month. Two per cent a month is substantially as 
high a rate of interest as is permitted to be charged in any 
State or city. 

This bill ought to become a 'law at this session of Congress. 
It is needed protection to the people of this city and will also 
be a protection to the honest and respectable citizens of this 
District who are engaged in the business of loaning money at 
a higher rate of interest than 6 per cent per annum. The impo­
sitions practiced by money lenders in this city has earned for 
them the apropos name of " money sharks," and the name 
money sharks has become generally applied to all those who 
engage in this business. This should not be, because, as stated 
above, there are some very splendid: citizens of this city who 
are engaged in this business and who endeavor to conduct it in 
a respectable and decent manner. It is stated that there are in 
Washington approximately 100 of these loan companies or 
individuals who are engaged in the business of money lending 
in excess of legal rates and that they have an aggregate capital 
of approximately $2,000,000. Of this $2,000,000 it is said that 
considerably less than $100,000 is now loaned at a monthly rate 
of 2 per cent, $200,000 brings an average rate of 2! per cent, 
that approximately 200,000 more is loaned at 3 per cent, and 

the remaining $1,500,000 is loaned at rates ranging from 5 per 
cent a month upward. 

l\Ir. Walter C. Ufford, 811 G Street NW.; Rev. John Van 
Schaick, jr., 1417 Massachusetts Avenue; Dr. George l\I. Kober, 
1603 Nineteenth Street; George S. Wilson, 319 District Build­
ing; and the Commissioners of the District of Columbia also 
recommended to the last Congress the passage of a law similar 
to that provided for by this bill (H. R. 8768). 

This bill, which your committee recommends that it do pass, 
I beg leave to call your attention to its important features. 
They are as follows : 

First. That it requires the payment of a license tax of $500 
to the District of Columbia by anyone who desires to engage in 
the business of loaning money. upon which a rate of interest 
greater than 6 per cent per annum is charged on any security of 
any kind, direct or collateral, tangible or intangible, and so forth. 

Second. That the applicant for a license must file a writtel.l 
application with the District Com.mi sioners setting forth cer­
tain information which it is important the commissioners should 
possess. 

Third. That each application shall be accompanied by a bond 
to the District of Columbia in the penal sum of $5.000, with 
two or more sufficient sureties, and conditioned that the obligo1 
will not violate any law relating to such business. 

Fourth. That all engaged in such business, either personai 
firms, voluntary associations, joint-stock companies, incorpo· 
rated societies, or corporations, shall keep a register approve<'I 
by the commissioners, showing all the circumstances connected 
with loans by said persons, corporations, and so forth, which 
shall be open for inspection to the commissioners, their officers 
and agents, and that all engaging in such loaning business shall 
make an annual statement in the form of a trial balanc~ of 
their books, giving full information with regard to their liabili~ 
ties and assets. 

Fifth. That such licensee shall not charge or receive a greate1 
rate of interest on any loan than 2 per cent per month, and so 
forth. 

Sixth. That upon complaint made in writing to the commis· 
sioners and after not less than thTee days' notice to the licensee 
a hearing shall be held by said commissioners to determine 
whether or not the license of said licensee shall be revoked, and 
that after the removal thereof no license shall be i ued to said 
licensee for one year from the date of the revocation of the 
former license. 

At the last Congress, 1\!r. W. H. Baldwin, chairman of the 
citizens' committee selected to petition Congress for the enact~ 
ment of a law governing this matter, presented, .at the request of 
the committee, a few instances of the imposition practiced upon 
citizens by money lenders. He stated in his letter, in trans· 
mitting the instances herein mentioned., that he could furnish 
hundreds of more of a similar nature. Some of the cases be 
cited were the following: 

LOAN CASES IN WASHINGTON, D. C. 

(a) A woman whose daughter crune down with tuberculosis was told 
by the doctor she must be sent away for this reason at once. She bor­
rowed $100 from a prominent money lender in this city, n.nd besides pay­
ing a fee of $1.50 gave 12 monthly notes for $11.70 each, making 
~140.40. This is equivalent to paying back the $100 in 12 payments of 
$8.33 a month apart ; the rest is interest. 

Interest on $8.33 for one month at 6 per cent is 0.04167 • at 1 pe.r 
cent is $0.006945. Time-78 monthly periodsX$0.006945 is $0.5417 at 

40.40 
1 per cent. Interest charged, be ides fee, $40.40. .5417 is 74 +per 
cent per annum, actual rate charged. 

For a woman with a sick daughter! She ma.de 8 -payments, and then 
a lawyer helped her out by making a settlement at 6 per cent under 
threat of prosecution. 

(b) A young man in a Government bureau had to have $35. He got 
it from a man who had started in the loaning business recently and 
gave 5 monthly notes of $8.95 each-$44. 75. This equals 15 monthly 
payments on one-fifth of the a.mount borrowed-$7, and the rest ls 
interest. 

Interest one month on $7 at 6 per cent, $0.035; at 1 per cent,. 

$0.005833; 15 X $0.005833=$0.0875, is interest at 1 per cent. ~~s~g 
is 111 + per cent per annum, rate charged, and in this case actually 
collected. 

(c) A man borrowed 140, giving a mortgage and another name as 
surety and making 12 monthly notes of 17 each, 204. This is equiva­
lent to paying back 140 at 11.66G6 per month; remainder o! $64 ls 
interest. Equals 78 monthly periods. 

Interest on $11.6666 for one month at 6 per cent is 0.05833 ; at 1 
per cent is $0.009722 ; 78 X $0.009722 is ~O. 7583, interest at 1 per 

·64.00 . 84 cent on all. .7583 IS +per eent per annum rate actually paid on .a 
well-secured loa.n of thi.s size. 

(d) From another lender a mnn got $25 paying $1 fee and giving 10 
semimonthly notes of $4.20 each, or $42 for the 24 recei"ved. Tbfs ls 
equvalent to paying back the amount at the rate of $2.40 each half 
month and the remainder, of $18, is intere!!t and fee. 

Interest on $2.40 fo.r one-hnlf month at G per cent is $0.006 ; at 1 
$18.00 

per cent is $0.001 ; 55 periods at $0.001 ls $0.055. .OS!i ls 327 per 
cent per annum. 
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If the $1 fee is left out, calling interest $17, it still equals 309 per 

cent. 
This is the worst I have found yet, but there ts no Um.It. They take 

all they can get. 
Two per cent a month will help these people .• 

The following interesting and significant table of loans ac­
tually made in the city of Washington was also furnished by 
Mr. Baldwin, already mentioned: 

Loans of Washi ngton money lenders. 

Number Amount 
Am t f · d of of pay-oun so money recmve . monthly menteach Total. 

notes! month. 

Actual 
Interest. rate per 

annum. 

-----------·l ____ I_ ___ ---------

120 ..•••...............•....•.. 
25 ..•....•.•..•..........•.•••• 

SHJO ..•.•••••••••••••••••••••••• 
S140 •. •.•••••.•.••••..•••••••••. 
$35 ..... ........................ . 
S.50 .... •••••••••••••••••••••••••· 
$13 .• ••··••··••······•···•····• 
$25 •.•••..••........•.....•••... 
S.50 ••••••••••••••••••••••••••••• 
$15 ..•..•.•...........•.•••••••• 

24 •.••. ··· · ··········'········· 

12 
6 

12 
12 
5 
6 

9 
12 
11 

110 

$13. (j() 
5.00 

11. 70 
17.00 
8. 95 

11.40 
5.00 
4.30 
7.35 
2. 65 
4. 20 

$163.~ 
30.00 

140. 40 
20-i. 00 
44. 75 
68.40 
25.50 
38. 70 
88.20 
29.15 
42.00 

$43. 20 
5.00 
~0.40 
64.00 
9. 75 

18.40 
12.50 
13. 70 
38.~ 
14.15 
18.00 

Per cent. 
66.5 
68.6 
74.6 
84.4 

lll.4 
126.2 
128. 2 
131.4 
141.1 

1188. 6 
327.0 

I $5.10 each, three-month periods. 
2 Loan reported by Miss Isabel L. Strong, made about Mar. 17, 1910, the day after 

the Senate hearing on this bill. 
a Semimonthly. 
The citizens of the District of Columbia have been long im­

portuning the Congress of the United States to enact a law 
which would impose a license upon those engaged in the loaning 
of money, and providing proper regulations for the control and 
conduct of the business of loaning money for short periods of 
time on personal property to persons of small means and those 
earning small salaries in the District of Columbia. Most of 
the States and cities in the United States have laws for the 
regulation of this business, but in the District of Columbia 
there is none. For many years there has been an urgent demand 
upon each Congress to pass such a law. Bills to that end have 
been introduced in both the Senate and the House; have been 
recommended by the Committees on the District of Columbia, 
nnd such a bill passed the Senate at the last session of Con­
gress and one was reported to the House for passage by its 
Committee on the District of Columbia in the last Congress. In 
addition to many personal appeals from the citizens for the 
passage of a law governing the loaning of money, petitions have 
been presented by a citizens'· committee of the District of Co­
lumbia, the members of which included the following: 

Gen. George H. Harries, 401 P Street NW.; Mr. William F. Gude, 
1214 F Street NW.; Justice David J. Brewer, 1923 Sixteenth Street 
NW.· Mrs. Richard Wainwright, 1264 New Hampshire Avenue; Mrs. 
Arciilbald Hopkins, 1826 Massachusetts Avenue; Miss Helen Wood­
ward, 2015 Wyoming .~venue; John B. Sleman, jr., 1408 New York 
Avenue; Mr. Emmett L. Adams, 503 B Street NE.; Mr. Elvan H. Tucker, 
720 A Street NE.; Mr. E. Francis Riggs, 1311 Massachusetts Avenue; 
Mr. John Joy Edson, Washington Loan & Trust Co.; Hon. H. B. F. 
Macfarland, Evans Building; Hon. H. L. West, Washington Herald; 
Mr. John D. Colpoys, 1382 E Street NE.; Mr. William H. Baldwin, 1415 
Twenty-first Street; Mr. Frederick L. Siddons, 701 Bond Building. 

The money lenders have importuned the Committee on the 
District of Columbia to fix the mar~um rate at 3 per cent a 
month, using as an argument that itDWnbrokers are permitted 
to charge that amount. But, as stated above, the committee 
feels fully satisfied that a maximum of 2 per cent a month is 
entirely sufficient, and by refusing to except pawnbrokers from 
this act puts them in the same class as other money lenders 
who charge more than 'a legal rate of interest, thereby reducing 
the amount that they are permitted to charge from 3 per cent 
to 2 per cent. 

Mr. DYER. Mr. Speaker, I ask unanimous consent to extend 
my remarks in the RECORD, in order that Members here may give 
careful consideration to this bill. 

The SPEAKER pro tempore. Is there objection? 
There was no objection. 
The SPEAKER pro tempore. The Clerk will report the next 

bill. 
Mr. l\fANN. Mr. Speaker, I make the point of order that 

there is no quorum present. 
Mr. HAY. Mr. Speaker, I move that the House do now ad­

journ. 
l\fr. KENDA.LL. Oh, no. We ought to have a quorum here 

and take up this suspension calendar. 
Mr. SIMS. l\fr. Speaker, I make the point of order that de­

b&:te on the motion to adjourn is out of order. 
Mr. HA.Y. Mr. Speaker, I move that the House do now ad­

~ourn. 
The SPEAKER pro tempore. The question is on the motion 

of the gentleman from Virginia that the House do now adjourn. 

The question was taken; and on a division (demanded by 
Mr. MANN) there were-ayes 62, noes 45. 

Mr. MANN. Mr. Speaker, on that I demand the yeas and 
nays. 

The yeas and nays were ordered. 
The question 'vas taken, and there were-yeas 116, nays 130, 

answered "present" 4, not voting 136, as follows : 
YEAS-116. 

Dickson, Miss. Henry, Tex. 
Donohoe Hensley 
Doremus Holland 
Doughton Howard 
Driscoll, D. A. Hughes, Ga. 
Edwards Johnson, Ky. 
Evans Kitchin 

Adamson 
Aiken, S. C. 
Akin, N. Y. 
Alexander 
Barchfeld 
Bell, Ga. 
Blackmon 
Booher 
Borland 
Buchanan 
Bulkley 
Burke, Wis. 
Burleson 
Burnett 
Byrnes, S. C. 
Byrns, Tenn. 
Callaway 
Candler 
Clayton 

Faison Korbly 
-· ~/ Ferris Lafean 

Cline 
Collier 
Connell 
Cox, Ind. 
Cullop 
Daugherty 
Davenport 
Davis, W. Va. 
Dent 
Dickinson 

Adair 
Allen 
Anderson, Minn. 
Ans berry 
Anthony 
Ashbrook 
Austin 
Barnhart 
Bathrick 
Bowman 
Brown 
Burke, S. Dak. 
Campbell 
Cannon 
Cooper 
Cox, Ohio 
Crumpacker 
Currier 
Danforth 
Davidson 
De Forest 
Denver 
Dies 
Difenderfer 
Dri coll, M. E. 
Dwight 
Dyer 
Esch 
Fairchild 
Farr 
Floyd, Ark. 
Focht 
Foss 

Butler 

Ames 
Anderson, Ohio 
Andrus 
Ayres 
Bartholdt 
Bartlett 
Bates 
Beall, Tex. 
Berger 
Bingham 
Boehne 
Bradley 
Brantley 
Broussard 
Burke, Pa. 
Calder 
Can trill 
Carlin 
Carter · 
Cary 
Catlin 
Clark, Fla. 
Claypool 
Conry 
Copley 
Covington 
Crago 
Cravens 
Curley 
Dalzell 
Davis, Minn. 
Dixon, Ind. 
Dodds 
Draper 

Fields Lafferty 
Finley Lee, Ga. 
Fitzgerald Lee, Pa. 
Flood, Va. Levy 
Gallagher Lewis 
Garner Llo~d 
Garrett McCoy 
George McDermott 
Glass McGillicuddy 
Godwin, N. C. McHenry 
Graham Maguire, Nebr. 
Gregg, Pa. Martin, Colo. 
Gregg, Tex. Moon, Tenn. 
Hamilton, W. Va. Moore, Tex. 
Hamlin Morrison 
Hardwick Moss, Ind. 
Hardy Murray 
Hartman Oldfield 
Hay O'Shannessy 
Helm Padgett 

NAYS-130. 
Foster, Ill. 
Foster, Vt. 
Fowler 
Francis 
French 
Fuller 
Goeke 
Good 
Gray 
Greene, Mass. 
Hanna 
Harris 
Haugen 
Hayes 
Helgesen 
Henry, Conn. 
Higgins 
Hinds 
Howland 
Hubbard 
Jackson 
Jacoway 
Kendall 
Kennedy 
Kent 
Kinkaid, Nebr. 
Know land 
Kon op 
Kopp 
La Follette 
La~rence 
Lenroot 
Lindbergh 

ANSWERED 
Kahn 

Littlepage 
Lo beck. 
Loud 
McKinley 
McKinney 
Macon 
Madden 
Madison 
Mal by 
Matthews 
Mays 
Miller 
Mondell 
Morgan 
Morse, Wis. 
Nelson 
Norris 
Nye 
Pepper 
Pickett 
Plumley 
Post 
Pray 
Prince 
Rauch 
Rees 
Roberts, Nev. 
Roddenbery 
Rodenberg 
Ru bey 
Rucker, C-010. 
Russell 
Sn.bath 

" PRESENT "--4. 
Mann 

NOT VOTING-136. 
Dupre Johnson, S. C. 
Ellerbe .Tones 
Estopinal Kindred 
Fordney Kinkead, N. J. 
Fornes Konig 
Gardner, Mass. Lamb 
Gardner, N. J. Langham 
Gillett Langley 
Goldfo~le Latta 
Goodwm, Ark. Legare 
Gordon Lever 
Gould Lindsay 
Green, Iowa Linthicum 
Griest Littleton 
Gudger Longworth 
Guernsey Loudenslager 
Hamill McCall 
Hamilton, Mich. 1\IcCreary 
Hammond :McGuire, Okla. 
Harrison, Miss. McKenzie 
Hnrrison, N. Y. McLaughlin 
Hawley Mchlorran 
Heald Maher 
Heflin Mart in, S. Dak'. 
Hill Moon, Pa. 
Hobson Moore, Pa. 
Houston Mott 
Hewell Murdock 
Hughes, N. J. Needham 
Hughes, W. Va. Olmsted 
Hull Palmer 
Humphrey, Wash. Parran 
Humphreys, Mlfls. Patten, N. Y. 
J a.mes Patton, Pa. 

So the motion to adjourn was reJected. 

P age 
Pou 
Raker 
Richardson 
Rothermel 
Rouse 
Rucker, Mo. 
Sims 
Sisson 
Slayden 
Slemp 
"'prrkman 
Stac~ 
Stedman 
Stephens, Miss. 
Stephens. Tex. 
Sweet 
Taylor, Ala. 
Taylor, Colo. 
Thayer 
Thomas 
'furnlmll 
Underhill 
Watkins 
Webb 
Whi tacre 
Wickliffe 
Wilson, Pa. 
Witherspoon 

Sharp 
Sheppard 
Sherwood 
Simmons 
Sloan 
Smith, J. M. C. 
Smith, Saml. W. 
Steenerson 
Stephens, Cal. 
Sterling 
Stevens, Minn. 
Stone 
Sulzer 
Switzer 
Thistlewood 
Tilson 
Towner 
Tribble 
Utter 
Volstead 
Warburton 
Wedemeyer 
Weeks 
White 
Wilder 
Willis 
Wilson, Ill. 
Woods, Iowa 
Young, Kans. 
Young, Mich. 
Young, Tex. 

Sherley 

Payne 
Peters 
Porter 
Powers 
Prouty 
Pujo 
Rainey 
Randell, Tex. 
Ran dell, La. 
Redfield 
Reilly 
Reyburn 
Riordan 
Roberts, Mass. 
Ilobinson 
Saunde;:.:;, 
Scully 
Sells 
Shackleford 
Small 
Smith, N. Y. 
Smith, Tex. 
Speer 
Stanley 
Sulloway 
Talbott, Md. 
Talcott, N. Y. 
Taylor, Ohio 
Townsend 
Tuttle 
Underwooa 
Vreeland 
Wilson-I.TN. 'Y. 
Wood • .l.'4. 3. 



3708 _CONGRESSIONAL RECORD-HOUSE ... AUGUST 7~ 

The Clerk announced the following pairs: 
For balance of day : 
1\Ir. CARTER with 1\Ir. KAHN. 
Until August 8: 
:Mr. SMALL with Mr. l\IooRE of Pennsylvania. 
Until August 19, inclusive: 
l\Ir. REDFIELD with Mr. NEEDHAM. 
Until further notice: 
Mr. HEFLIN with l\fr. MOTT. 
l\Ir. TALCOTT of New York with Mr. VREELAND. 
Mr. SHACKLEFORD with l\Ir. TAYLOR of Ohio. 
Mr. STANLEY with Mr. SPEER. 
Mr. Wrr..soN of New York with Mr. SELLS. 
Mr. HUMPHREYS of Mississippi with Mr. ROBERTS of :Massa-

chusetts. 
1\Ir. KINKEAD of New Jersey with Mr. REYBURN. 
l\fr. HULL with l\fr. PROUTY. 
Mr. HUGHES of New Jersey with Mr. OLMSTED. 
Mr. HOUSTON with Mr. PORTER. 
l\Ir. JOHNSON of South Carolina with Mr. McLAUGHLIN. 
Mr. PETERS with Mr. PAYNE. 
Mr. PATTEN of New York with Mr. MARTIN of South Dakota. 
.Mr. SCULLY with Mr. l\!ooN of Pennsylvania. 
Mr. PALMER with Mr. MURDOCK. 
Mr. LINTHICUM with Mr. l\f cGLTIRE of Oklahoma. 
l\Ir. JONES with Mr. McCALL. 
l\Ir. RANDELL of Texas with Mr. LONGWORTH. 
l\lr. LATTA with Mr. LANGLEY. 
l\lr. KINDRED with Mr. HUMPHREY of Washington. 
l\Ir. HAMMOND with Mr. HEALD. 
Mr. HARBISON of New York with Mr. HAWLEY. 
Mr. GoLDFOGLE with Mr. HAMILTON of Michigan. 
Mr. ELLERBE with Mr. GRIEST. • 
1\Ir. DrxoN of Indiana with Mr. GREEN of Iowa. 
Mr. CURLEY with Mr. GILLETT. 
Mr. CoNRY with Mr. GARDNER of New Jersey. 
Mr. CLAYPOOL with Mr. FOBDNEY. 
Mr. CLARK of Florida with Mr. DODDS. 
l\Ir. CARLIN with Mr. CRAGO. 
l\Ir. CANTBILL with Mr. COPLEY. 
Mr. BROUSSARD with l\Ir. CATLIN. 
l\lr. BRANTLEY with Mr. CARY. 
l\:Ir. BOEHNE with Mr. BINGHAM. 
l\lr. AYRES with Mr. BABTHOLDT. 
l\fr. ANDERSON of Ohio with Mr. AMES. 
l\lr. UNDERWOOD with Mr. MANN. 
l\lr. JAMES with l\fr. HILL. 
Mr. CovrNGTON with Mr. PARRAN. 
l\Ir. DUPRE with l\Ir. GUERNSEY. 
Mr. ROBINSON with l\fr. Woon of New Jersey. 
l\Ir. LITTLETON with Mr. McKENZIE. 
l\Ir. GOODWIN of Arkansa with Mr. DRAPER. 
l\Ir. CRAVENS with Mr. LoUDENSLAGER. 
Mr. BEALL of Texas with Mr. YOUNG of :Michigan. 
Mr. SMITH of New York with Mr. BUBKE of Pennsylrnnin. 
l\lr. HOBSON with Mr. BATES. 
Mr. SAUNDERS with Mr. LANGHAM. 
l\Ir. TALBOTT of Maryland with Mr. McCREARY. 
l\Ir. SHERLEY with Mr. GARDNER of Massachusetts. 
Mr. BARTLETT with Mr. BUTLER. 
l\Ir. PATTON of Pennsylvania with Mr. POWERS. 
l\Ir. PuJo with l\Ir. Mc~1oRBAN. 
For the session : 
Mr. FORNES with l\!r. BRADLEY. 
Mr. LEVER with Mr. SULLOWAY. 
l\Ir. MAHER with Mr. CALDER. 
i\Ir. RAINEY with Mr. HOWELL. 
1\lr. RIORDAN with Mr. ANDRUS. 
Mr. PROUTY. l\Ir. Speaker, I desire to know how I am re­

corded. 
The SPEAKER pro tempore. The gentleman is not recorded. 
l\Ir. PROUTY. I desire to vote. I was called to the tele­

phone just ·as-
The SPEAKER pro tempore. The gentleman does not bring 

him elf within the rule. 
l\fr. CURLEY. Mr. Speaker, am I recorded? 
The SPEAKER pro tempore. The gentleman is not recorded. 
l\Ir. CURLEY. I desire to vote in the affirmative. 
The SPEAKER pro tempore. Was the gentleman in his seat 

and o-iving attention when his name was called or should have 
been called? 

1\Ir. CURLEY. I was not. 
The SPEAKER pro tempore. The gentleman can not vote. 
l\lr. KINKEAD of New Jersey. Mr. Speaker, I am in the 

same position. 

l\lr. McCALii. Mr. Speaker, I was present in the Hall, but 
was not giving attention. 

The SPEAKER pro tempore. The gentleman does not bring 
himself within the rule. 

Mr. BUTLER. Mr. Speaker, I have a general pair with the 
gentleman from Georgia, Mr. BARTLETT. I understand the gen· 
tleman did not vote. I desire to change my vote. I voted " no." 

The SPEAKER pro tempore. Call the gentleman's name. 
Tlle name of Mr. BUTLER was called, and he answere<l 

"Pre ent." 
The result of the vote was announced as above recorded. 
The SPEAKER pro tempore. :r'he Clerk will report the next 

bill on the Unanimous Consent Calendar. 

DRIDGE ACROSS BAYOU BARTHOLOMEW, DREW COUNTY, ABK. 

The Clerk read as follows: 
A bill (H. R. 11021) to authorize the Levitte Land & Lumber Co. to 

con truct a bridge across Bayou Bartholomew, in Drew County, Ark. 
Be it enacted, etc., That the Levitte Land & Lumber Co., a corpora­

tion organized and doing business under the laws of the State of 
Arkan as, and its assigns, be, and they are hereby, authorized to con­
struct, maintain, and operate a bridge and approaches thereto across 
Bayou Bartholomew at a point suitable to the interests of navigation, 
at or near a point in the southwest quarter of the southwest quarter of 
ection :>6, township 13 south, range 4 west, in the .county of Drew, in 

the State of Ai:kansas, in accordance with the p1·ovi ions of the act 
entitled "An act to regulate the construction of bridges over navigable 
waters," approved l\farch 23, 1906. 

SEC. 2. That the right to alter, amend, or repeal this act is hereby 
expressly re erved. 

The SPEAKER pro tempore. Is there objection to the pres­
ent con ideration of the bill? [After a pause.] The Chair 
hears none. 

The bill was ordered to be engrossed and read a third time, 
wa renu the third time, and passed. 

BRIDGE ACROSS ARKANSAS RIVER, PINE BLUFF, ABK. 

The SPEAKER pro tempore. The Clerk will report the next 
bill. 

The Clerk read as follows: 
A bill (II. R. 11022) to authorize the bridge directors of the Jefferson 

County bridge district to construct a bridge across the Arkansas River 
at Pine Bluff, Ark. 
Be it enacted, etc., That the board of directors of the Jefferson County 

bridge di trict be, and they are hereby, authorized to construct, main· 
tain, and operate a bridge and approaches thereto across the Arkansas 
River, at a point suitable to the interests of navigation, at or near the 
city of Pine Bluff, in the county of Jefferson and State of Arkansas, in 
accordance with · the provisions of the act entitled "An act to regulate 
tbe eom;truction of bridges over navigable waters," approved March 23, 
1906. 

SEC. 2. That the right to alter, amend, or repeal this act is hereby 
expressly reserved. · 

The SPEAKER pro tempore. Is there objection to the pres­
ent con ideration of the bill? [After a pause.] The Chair 
hears no obje!'.!tiOn. 

Mr. 1\IANN. 1\Ir. Speaker, I offer the following amendment. 
The SPEAKER pro tempore. The Clerk will report the 

amendment. 
The Clerk read as follows: 
Amend by adding as a new section the following: 
" SEC. 3. That the act entitled 'An act to authorize the construction 

of a bridge aero s the Arkan us River at Pine Bluff, Ark.,' approved 
March 5, 1906, is hereby repealed." 

The PEAKER. The question is on the amendment. 
l\lr. MACON. Mr. Speaker, my colleague [Mr. ROBINSON], 

the author of this bill, is absent. I therefore would like to 
have an explanation of the amendment. 

Mr. l\IANN. I understand, but this does not prejudice his 
right . This bill is to give authority to the directors of the 
Jeffer on County bridge district to build a bridge across this 
river. In 1006 a bill was passed to construct a bridge aero s 
the Arkansas River at Pine Bluff. I suppose it has run out, 
but it is not desirable to leave on the statute books two laws 
for the same purpose, although one of the bills may have ex· 
pired by limitation. This bill takes the place of an old one. 

Mr. :MACON. And there is no reason why the old one should 
not be repealed? 

l\Ir. MANN. There is not any reason. 
1\Ir. MACON. Has the gentleman im·estigated the matter 

carefully? 
Mr. MANN. I will read to the gentleman, among other things, 

a statement from the War Department. This bill is intended 
to replace 3?1 act approved March 5, 1906, which has expired 
by limitation. 

Mr. MACON. The gentleman from Tenne ee [Mr. SrMs] 
has ju t explained to me that he is on the committee and has 
investigated the matter carefully. I am simply looking after 
the interests of my colleague [l\1r. ROBINSON] in his absence. 

Mr. MANN. Very properly. The House just refused to ad· 
journ in order to take up these bills for Mr. ROBINSON. 
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Mr. MADON. lt w.as for that reason that 1 refused to vote 

1 
MI:. KENDALL. 1 make the -polnt of order that the motion 

for adjournment myself. I to which the gentleman from Illinois refers appears to have 
The SPEAKER. The .question is ron the amendment of the been filed 'On ·t1:1...e 19th of April--

gentleman from Illinois TM['. MANN]. I Mr .. MANN. The gentleman ·from rninois [Mr. SA.BATH~ 
The question was taken, and the amendment was agreed to. · made th:rt point ·of order llimself. 
The bill as amended was ordered to 'be-€ng:rossed and read a ! Mr. KENDALL (oontinuing). And that the committee was 

third time, was read a third time, and passed. not appointed until the 11th of April, and that the motion, ther~ 
Mr. HENRY ·of Texas. Mr. Speaker, I moTe that the House fore, is p1.1ema.ta.rely lfiled. · 

do now adjourn. Mr . . snrs. That 1s the -point of order that the gentleman 
Mr. MANN. I make the poi.nt of order that that motion is ' from lllinois [Mr. SA.BATH] was making. 

dilatory. The House has just voted do-wn the motion. The SPEAKER. ·The gentleman from Tilinois [Mr. SA.BATH] 
Mr. SHERLEY. Since then the House has transacted busi- makes the point of order that the first motion on this calendar, 

ness and lt has always been held that such ·a motion is in. the one rof Mr. G.ABDNEB of Massachusetts, as to immigration 
'°rder. ri.nd natumlization, is not in order. The point made is that it is 

1\Ir. KENDALL. A parliamentary inquiry. prematurely on the calendar. 
The SPEAKER. The gentleman will state it. .Mr. LEJ\TROOT. Mr. -Speaker, a parliamentary inquiry. 
Mr. KENDALL. I desire to inquire if the Calendar -for The SPEAKER. Will the gentleman allow the Spea:ker to 

Unanimous Oonsent has b-een exhausted? state the case? 
The SPEAKER. The Cal~dar for Unanlmous Consent has Mr. LENROOT. Mr. Speaker, I desire to ask whether it is in 

been exhausted. order "for a Member who calls up a matter in the Hause f-Or 
Mr. ADAl\ISON. Mr. Speaker-- ·censideration to himself make a point of-Order against it? 
The SPEAKER. The question is on the motion uf the gentle- The SPEAKER. The -Chair will state that he never heard of 

man from Texas [Mr. HENRY] that the House do now adjourn. such tt thing being done before, -0r such a _point of order being 
Mr. ADAMSON. Mr. Speaker, I wish the gentleman from made against it. 

'Texas would wait unti1 I make a motion 'to reconsider the vote l\Ir. SHERLEY. Mr. Speaker, if the Chair will permit, I 
by which the bill was passed and lay it on the table. suggest to the Chair that it i1; impossible for a Member to take 

The SPEAKER. The Ohair -overrules the point of order of the floor for '3. motion, 1lD.d then--
the gentleman from Illinois [Mr. M.t..NN] that the motion to Mr. MANN. ].Ir. ·speaker, I ask for order. We can not near 
adjourn is dilatory. the gentleman from Kentucky. 

Mr. HENRY of Texas. Mr. Speaker .. I withdraw the motion .Mr. SHERLEY. I suggest to the Ohair that it is im_possible, 
to adjourn. that it is not -proper, is not according to proper procedure, for 

Mr. ADAMSON. Mr. SpeaH::er, I move to reconsider the vote -a man to take the floor for the purpose <>f calling up a -bill and 
by which the bills were ju-st 'Passed and lay those motions on then declaring that the bill ean not be properly called up. He 
the table. can not properly destroy bis own position on the fl-oor. 

The motion was agreed to. The SPEAKER. The Chair will hear the gentleman from 
Mr. ADAMSON. And I would like to make a request for Kentucky. 

una:aimous consent, if my brethTen will allow. Mr. SHERLEY. If the Chair please, the proposition itself 
DISCHARGE ·OF .COMMITTEES. 

Mr. MADDEN. llr. Spealrnr, 1 move to di-scllarge the com­
mittee fr-om the further consideration of the bill (H. R. 772) 
providing for the physical -valuation of the properties of rail­
Toad .companies engaged lin interstate commerce. 

The SPEAKER. The gentleman from Illinois [Mr. MADDEN] 
is not recognized. 

Mr. MADDEN. I make a mation to disCharge the Committee 
on Interstate and Foreign Commerce from further eonsideration 
of the bill H. R. 772. 

Mr. SABATH. Mr. Speaker, I desire to call up--
Mr. MADDEN. Mr. Speaker, I desire to make a motion to 

discharge the Committee on Intemate fill.d Foreign Com­
merce--

The SPEAKER. All gentlemen will please be seated. 
Mr. KENDALL. Mr. Speaker, I lost the floor by sitting down 

.a few minutes ago. 
The SPEAKER. The gen.tlema.n from Illin.ois .[Mr. SA.BATH] 

is recognized. 
1'Ir. SABATH. l\ir. Speaker, I desire to ,call lllP th-e motion 

which is first on the Discharge Calendar, to diseharge the Com­
mittee on Immigration and Naturalization from further con­
sideration of the 'bill H. R. 1343, and at the same time I desire 
to make a point of order that the motion is not properly on th~ 
-calendar. 

Mr. MANN. Mr. Speaker, I make the point of ,order that the 
gentleman from IDinois can not call up a motion on the Dis­
charge Calendar placed there by some .other member of the 
committee. 

Mr. UNDERWOOD. Mr. Speaker, I desire to state that the 
committee in writing the rule originally in the last session of 
Congress especially provided and framed the rule so that any 
Member of the House could call up any of these propositions. 

Mr. MANN. Let us have a ruling on it. 
The SPEAKER. The Chair will state that the Chair helped 

to make that rule, and the Chair rules that anybody in the 
House can call up any motion on this calendar. [Applause on 
the Democratic side.] 
· !Ir. MANN. That is what we want. 

Mr. KENDALL. Mr. Speaker, I desire to make the :point of 
order against the motion submitted .by the gentleman from 
Illinois [Mr. SABA.TH]. 

Mr. SIMS. The gentleman is making .a point of order him­
self. 

The 
order. 

SPEAKER. The gentleman will state his point of 

is to my mind ·so clear us to need no more argument than the 
mere statement of it. The gentleman nndertakes to call up a 
bill. Now, by calling up that bill he by that act dedares that 
the bill is .a matter that is proper to be called up, and he can 
not in the same person and in the same breath both call it 
up and declare that it can not be called up. 

The SPEAKER. The Chair sustains the point of order that 
when a motion to dlscharge a committee from the consideration 
of a bill is called up the Member calling it up can not make u 
point of order against it. 

Mr. l\ffiRRAY. Mr. Speaker, a parliamentary inquiry. 
The SPEAKER. The gentleman from Massachusetts will 

state it. 
.Mr. MURRAY. Is the bill called up by the gentleman from 

rninois [Mr. SA.BATH] properly before the House! 
The SPEAKER. That is the very thing that is being d~ 

termined now . 
Mr. MURRAY. Mr. Speaker, if the point of -0rder and the 

bill can not at the same time be before the House, I rise for 
the purpose of making the point of order against the considera­
tion of the bill for both the reasons given by the gentleman 
from Illinois. 

The SPEAKER. Ii the gentleman will permit the Chair to 
make the ruling, the Chair will recognize the gentleman for the 
purpose he states. The Chair believ-es that the point of order 
is well taken. 

Mr. SHACKLEFORD. Mr. Speaker, the point of order wa.s 
made by the gentleman from Iowa· [Mr. KENDALL]. 

The SPEAKER. Then the point of order made by the gent!~ 
man from Iowa is well taken. 

Mr. SHACKLEFORD. If the gentleman from Iowa with­
draws his point of order, I shall renew it. 

The SPEAKER. The gentleman from Massachusetts [Mr. 
MURRAY] is entitled to make it. 

1\fr. MURRAY. Mr. Speaker., for the Teasons advanced by the 
gentleman from Illinois, I make the point of order that the hill 
( H. R. 1343) is not prop.erly before the House-for the reason 
that the allotted time has not been given. 

Mr. KINKEAD of New Jersey. Mr. Speaker, I move that the 
House do now adjourn. 

Mr. MANN. Mr. Speaker, a parliamentary inquiry. 
The SPEAKER. The gentleman from New ..Jersey moves that 

t'he Ho.use adjonrn, and the gentleman from Illinois rises to a 
parliamentary inquiry. 

Mr. KINKEAD of New Jersey . .l\Ir. 'Speaker, I withdraw mYj 
motion. · 
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The SPEAKER. The gentleman from Illinois [Mr. l\IANN] is 
recognized, 

.Mr . .MANN. Mr. Speaker, I would like to suggest that the 
ruling just made by the Speaker is rather an important ruling, 
and that therefore the Speaker might well incorporate the facts 
in his ruling as it will appear in the RECORD, so that we may 
have an authoritative record. 

The SPEAKER. If the gentlemen will resume their places 
and crive the Chair half a minute, the Chair will state the under­
standing he entertains about this rule. It is the opinion of the 
Chair that a bill must have been referred to a committee for 15 
days before it would be in order to move to discharge said com­
mittee from consideration of said bill. The committees were 
elected by the House on the 11th day of April, and 11 days plus 
15 days, to wit, the 26th of April, would be the earliest day on 
which said motion could be entered,. for in computing the time 
you can not include both days. This motion was placed on the 
calendar on April 19. Speaker CANNON held-on May 3. 1009, 
Sixty-fi rst Congre s, first session, page 16 9-that until commit­
tees were appointed bills and resolutions that had been introduced 
in the House were not before these committees, and it was not 
privileged to move to dischar(}'e a committee on a resolution of in­
quiry 7 days after the introduction of such a resolution, as 
provided for by Rule XXII, clause 5. This discharge rule pro­
,·ides that it shall be in order to move to discharge a committee 
from further consideration of a bill referred to said committee 
15 dnys prior to the motion. The intention of the rule is to 
allow the committee 15 days to consider the bill. This rule is 
a stringent one, and to di charge a committee under it is a re­
flection on the committee for tardiness of action. To say that 
the 15 days' notice should begin to run before a committee i in 
existence would work gross injustice upon such committee. This 
motion was placed on the Discharge Calendar 8 days after the 
organization of the Committee on Immigration and Naturaliza­
tion, and, in the opinion of the Chair, was prematurely placed 
thereon. Therefore, the Chair is compelled to sustain the point 
of order. 

.Mr. KENDALL. The Chair would include either one, would 
he not? 

Mr. NORRIS. Mr. Speaker, I would like to make a sugges­
tion. 

The SPEAKER. The Chair will hear the gentleman from 
Nebraska. · 

Mr. NORRIS. If the Speaker will consult the rule, he will 
observe that it says nothing about the time of the appointment 
of the committee, but "when such resolution has been referred 
to the committee 15 days prior thereto, it shall be in order,'' and 
so forth. 

The SPEAKER. This is not the first time the Chair has had 
occasion to study this matter. The Chair thinks it is utterly 
impossible to refer a bill to a committee that is not in existence. 

1\Ir. FITZGERALD. Mr. Speaker, I desire to be heard briefly 
on the question of order--

Mr. KE~'D.ALL. Mr. Speaker-­
Mr. MADDEN. Mr. Speaker--
Mr. FI'l'ZGERALD. And, Mr. Speaker, if I have been recog­

nized, I hope the gentleman from Iowa [Mr. KENDALL] and the 
gentleman from Illinois [Mr. MADDEN] will sit down. 

Mr. KENDALL. I submit that the gentleman from New 
York [Mr. FITZGERALD] bas not been recognized. 

l\fr. FITZGERALD. I submit that I have. 
Mr. MADDEN. I submit that we have been standing here on 

the floor trying to get recognition, and the Speaker paid no at­
tention to this side of the House, but every time the opportunity 
presents itself for him to recognize somebody on the other side 
he does so. 

The SPEAKER. The gentleman is out of order. The Chair 
has recognized two Republicans in the last three minutes. 

Mr. KEI\"DALL. I wi h to make a motion that the House 
proceed now to take up calendar No. 40. 

Mr. FITZGERALD. l\Ir. Speaker, a question is pending, and 
I de ire to be heard on it. 

l\Ir. KENDALL 1\Ir. Speaker, I believe I have the floor to 
make a motion. 

The SPEAKER. The gentleman from Iowa will state his 
motion. 

Mr. KE1\"'DALL. I move that tbe House proceed to take up 
calendar No. 40 on the Discharge Calendar, that being the bill 
H. R. 4416. 

Mr. FITZGERALD. I make a. point of order--
The SPEAKER The gentleman will state his point of order. 
Mr. FITZGERALD. I make the point of order that it is not 

in order to move to proceed to take up another bill while there 
is undisposed of a question of order- as to the propriety of the 
first bill being properly on the calendar. 

Mr. KE:NDALL. That has been disposed of. The Chair 
ruled it out of order. 

Mr. FITZGERALD. I did not understand that he had . 
Mr. KENDALL. The gentleman must be more alert than 

that. 
The SPEAKER The House wm be in order. The Chair 

can not hear anything that is going on, and nobody else can. 
The Chair will recognize the gentleman from New York [.Mr. 
FITZGERALD] to- make his point of order. 

Mr. FITZGERALD. Mr. Speaker, a parliamentary inquiry. 
Has the Chair determined the first question? · 

The SPEAKER. The Chair has determined the fir t ques· 
tion, and that is that these motions are not in order unless 15 
days elapsed after the 11th day of April, and you can not 
count the 11th day of April and the day that a bill is put on the 
calendar, beth. 

.Mr. KENDALL. A parliamentary inquiry. 
Mr. FITZGERALD. I move to call up No. 2, which is a 

preferential motion to the one submitted by the gentleman from 
Iowa. 

l\Ir. KENDALL. I submit that my motion was presented to 
the Hou e and was pending, and the gentleman can not take me 
off the floor. 

The SPEAKER. The gentleman from Iowa is mistaken about 
that. Nobody has been recognized to make any motion since 
the gentleman from Illinois [1\Ir. SA.BATH] made his motion. 

Mr. KENDALL. Now, that being true-
.Mr. SA.BATH. Has the Speaker sustained the point of order? 
The PEAKER. The point of order was sustained. 
Mr. SA.BATH. Then, Mr. Speaker, I desire to call up motion 

No. 2, to discharge the Committee on Inrnlid Pensions from fur­
ther consirleration of House bill 767. 

l\Ir. ANSBERUY. Mr. Speaker, I want to ask the gentleman 
from Illinois a question. 

The SPEAKER. The rule is this: Recognition for such mo­
tions shall be in the order in which they have been entered. 
The motion called up by the gentleman from Illinois [1\Ir . 
SA.BATH] is the second one on this list of motions. 

1\fr. FITZGERALD. Against that I make the point of order 
. that the motion was not on the calendar the required time under 
the rule. The rule requires the motion to ·be filed 15 days after 
the bill is referred to a committee. The committees were ap­
pointed on the 11th day of April, and it appears that this mo­
tion was filed on the 25th day of April, less than 15 days after. 

The SPEAKER. The point of order is sustained. 
Mr. UNDERWOOD. .Mr. Speaker, I move that the House do 

now adjourn. 
Mr. l\IADDEN. And on that motion, l\fr. Speaker, I demand 

the yeas and nays. 
1\fr. ANSBERRY rose and addressed the Chair. 
The yeas and nays were ordered. 
Mr. ANSBERRY. Mr. Speaker, pending the yeas and nays, 

I desire to call the attention of the House to the fact thut 1\Ir. 
ANDERSON of Ohio, whose motion this is, is not present in the 
House; that the last time he was here he said that he had 
mis ed some papers that he deemed neces ary to raise the ques­
tion of personal privilege; that he is out looking for them; and 
as a matter of common courte y to a colleague I think we ought 
to wait until he is present to defend his position. [Cries of 
" Regular order ! "] 

The SPEAKER. The gentleman froll) Ohio is out of order. 
The yeas and nays have been ordered on a motion to adjourn. 

The question was taken; and there were-yeas 146, nays 113, 
answered "present" 5, not voting 122, as follows: 

Adamson 
Alexander 
Allen 
Ashbrook 
Bart lett 
Bathrick 
Benll , Tex. 
Bell, Ga.. 
Bingham 
Blackmon 
Booher 
Borland 
Brantley 
Brown 
Buchanan 
Bulkley 
Burke, Wis. 
Burleson 
Burnett 
Byrnes, S. C. 
Byrns, Tenn. 
Callaway 
Candler 
Clark, Fla. 
Clayton 
Cline 

YEAS-146. 
Collier 
Connell 
Cox:, Ind. 
Cox, Ohio 
Cullop 
Curley 
Daugherty 
Davenport 
Davis, W. Va. 
Dent 
Denver 
Dickinson 
Dickson, Miss. 
Dies 
Dixon, Ind. 
Donohoe 
Doremus 
Doughton 
Driscoll, D. A. 
Edwlirds 
gvans 
Faison 
Fel'l'is 
Fields 
ll'inley 
Fitzgerald 

Flood, Va. 
F loyd, Ark. 
F o ter, Ill. 
Frnncis 
Gnllngher 
Ga rner 
Garrett 
George 
Glas · 
Godwin, N. C. 
Goeke 
Gould 
Graham 
Gregg, Pa. 
Gregg, Tex. 
Hamilton, W. Va. 
Hamlin 
Hardwick 
Hardy 
Harrison, N. Y. 
Hay 
Heflin 
Helm 
Henry, Tex. 
Hensley 
Holla.nd 

Houston 
Howard 
H ull 
Jacoway 
James 
Johnson, Ky. 
Kinkead, N. J, 
Ki tchin 
Konig 
Konop 
Korbly 
Lamb 
Lee, Ga. 
Lee, l'a. 
Lewis 
Lo beck 
McCoy 
l\lcDermott 
McG lllicuddy 
McHenry 
l\Iacon 
Maguire, Nebr. 
Martin, Colo. 
Mays 
Moore, Tex. 
Morrison 
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Murray 
Oldfield 
O'Shaunessy 
Padgett 
Pa!!e 
Peters 
Porter 
Pou 

·flaker 
Hir.hnrdson 
Ilod.denl>ery 

Adair 
Ani:;l : ~rry 
Anthony 
Ra rchfeld 
Barnhart 
Rowman 
Ilurke, S. Dak. 
Butler 
Campbell 
Cannon 
Cooper 
Copley 
Crago 
Crumpacker 
Currier 
Dalzell 
Danforth 
Davis, Minn. 
De Forest 
J)ifenderfer 
Driscoll, hl. ID. 
Dwight 
D~·er 
Esrh 
Fairchild 
li'11rr 
Fv,,ht 
Fordney 
Foss 

Dodds 
Kahn 

Aiken, S. C. 
Akin, N. Y. 
Ame 
Anderson, Minn. 
Anderson, Ohio 
Andrus 
Austin 
Ayres 
Bartholdt 
Bates 
Berger 
Boehne 
Brnclley 
Rro11ssard 
Burke, Pa. 
Calder 
Can trill 
Carlin 
Carter 
Cary 
Catlin 
Claypool 
Conry 
Covington 
Cravens 
Davidson 
Draper 
Dupre 
Ellerbe 
Ji;stopinal 
Fornes 

Rothermel 
Ru bey 
RnsEell 
Saba th 
Shackleford 
Sheppard 
Slilerwood 
Sims 
SiSS':)Il 
Slayden 
Slemp 

Sparkman 
Stack 
Stedman 
Stephens, Miss. 
Stephens, Tex. 
Sweet 
Taylor, Ala. 
Taylor, Colo. 
Thayer 
Thomas 
Tribble 

NAYS-113 
Foster, Vt. Lawrence 
Fowler Lenroot 
J•'rench Lindber~h 
Fuller Littlepag-e 
Good Longworth 
Gray Loud 
Green, Iowa McCall 
Greene. Mass. McKinley 
Hamilton, Mich. McKinney 
Hanna McLaughlin 
Harris Madden 
Hartman Madison 
Hangen Mann 
Hawley Miller 
Hayes Mondell 
IIelgesen Morgan 
Ilcnr:r, Conn. Nelson 
Hill Norris 
Hinds. Nye 
ITowland Payne 
Hubhard Pepper 
Humphrey, Wash. Pickett 
Kendall Plumley 
Kennedy Post 
Kinkaid, Nebr. Pray 
Know land Prince 
Kopp Prouty 
Lafean Recs 
La Follette Roberts, Nev. 

ANSWERED " PRESENT "-15 
Maher Needham 

NOT VOTING-122. 
Gardner, Mass. Levy 
Gardner, N. J. Lindsny 
Gillett I.inthicnm 
Goldfo~le Littleton 
Goodwin, Ark. Lloyd 
Gordon Loudenslager 
Griest McCreary 
Gudger McGuire, Okla. 
Guernsey McKenzie 
Hamill Mc:\Iorran 
Hammond Mal by 
Harrison, Miss. Martin, S. Dak. 
Heald Matthews 
Higgins Moon, Pa. 
Hobson Moon, Tenn. 
Howell Moore, Pa. 
Hughes, Ga. Morse, Wis. 
Ilughes, N. J. Moss, Ind. 
Hughes. W. Va. Mott 
Humphreys, Miss. Murdock 
Jackson Olmsted 
Johnson, S. C. Palmer 
Jones Parran 
Kent Patten, N. Y. 
Kindred · Patton, Pa. 
L:lff Prt:.v Powers 
L:wg-hnm Pu.io 
Langley Rainey 
Latta Randell, Tex. 
Leg-:ire Ransdell, La. 
Lever Rauch 

So the motion to adjourn was agreed to. 
The following pairs were announced: 
For to-day: 
Mr. Moss of Indiana with Mr. HIGGINS. 
Until further notice: 
Mr. RUCKER of Missouri with Mr. VOLSTEAD. 
:Mr. RAUCH with l\!r. RoDENDERG. 

Turnbull 
Underhill 
Underwood 
Watkins 
Webb 
Whitacre 
White 
Wilson, Pa. 
Witherspoon 

Rucker, Colo. 
ShP.rp 
Simmons 
Sloan 
Smith, J. M. C. 
Smith, Saml. W. 
Speer 
Steenerson 
Stephens, Cal. 
Sterling 
Ste>ens, Minn. 
Stone 
Sulzer 
Switzer 
Thistlewood 
Tilson 
Towner 
Utter 
Wedemeyer 
Weeks 
Wilder 
Willis 
Wilson, Ill. 
Woods, Iowa 
Young, Kans. 
Young, Mich. 

Sherley 

Redfield 
Reilly 
Reyburn 
Hinrdan 
Roberts, Mass. 
Rohinson 
Rodenberg 
Rouse 
Rucker, Mo. 
Saunders 
Scully 
Sells 
Small 
Smith, N. Y. 
Smith, Tex. 
Stanley 
Sulloway 
Talbott, Md. 
Talcott, N. Y. 
'l'aylor, Ohio 
Townsend 
Tuttle 
Volstead 
Vreeland 
Warburton 
Wickliffe 
Wilson, N. Y. 
Wood, N. J. 
Young, Tex. 

Mr. MooN of Tennessee with Mr. MonsE of Wisconsin. 
.Mr . .JOHNSON of South Carolina with Mr. MATTHEWS. 
Mr. HAMILL with Mr. MALEY. 
Mr. DIXON of Indiana with l\Ir. DAVIDSON. 
.Mr. CLAYPOOL with Mr. GILLETT. 
Mr. BOEHNE with Mr. AUSTIN. 
Mr. AIKEN of South Carolina with Mr. ANDERSON of Minnesota. 

LEAVE OF ABSENCE. 

Pending the announcement of the vote, Mr. LATTA, by unani­
mous consent, was given leave of absence indefinitely on account 
of siclmess. 

The result of the vote was announced as above recorded. 
.ADJOURNMENT. 

Accordingly (at 3 o'clock and 10 minutes p. m.) the House 
adjourned until to-morrow, August 8, 1911, at 12 o'clo~k noon. 

XLVIl-233 

REPORTS OF COMMITTEES ON PUBLIC BILLS AND 
RE SOL UTIO?\S. 

Under clause 2 of Rule XIII, bills and resolutions were se"\"er­
ally reported from committees, deliYered to the Clerk, and re­
ferred to the several calendars therein named, as follows: 

n!r. SHEPP .ARD, from the Committee on Public Buildings and 
Grounds, to which was referred the bill of the House (IL R. 
13276) to provide for the disposal of the present Federal build­
ing site at Newark, Ohio, and for the purchase of a new site 
for such building, ·reported the same without amendment, ac­
companied by a report (N"o. 127), which said bill and report 
were referred to the Committee of the Whole House on the state 
of the Union. 

He also, from the same committee, to which was referred the 
bill of the Senate (S. 2932) to authorize the Secretary of the 
Treasury, in his discretion, to sell the old post-office and court­
house building at Charleston, W. Va., and, in the event of such 
sale, to enter into a contract for the construction of a suitable 
iiost ollice and courthou:::e at Charleston, W. Va., without addi­
tional cost to the Goyernment of the United States, reported 
the same _without amendment, accompanied by a report (Xo. 
128), which said bill and report were referred to the Committee 
of the Whole House on the state of the Union. 

He also, from the same committee, to which was referred the 
bill of the Senate ( S. 2055) to provide for the purchase of a site 
and the erection of a new public building at Bangor, Me., alEo 
for the sale of the site and ruins of the former post-office build­
ing, reported the same without amendment, accompanied by a 
report (No. 130), which said bill and report were referred to 
the Committee of the Whole House on the state of the Union. 

Mr. FII\'T ... EY, from the Committee on Printing, to which was 
referred the concurrent resolution of the Senate (S. Con. Res. 2) 
to print copies of Bulletin No. 30 of the Bureau of Am~rican 
Ethnology, reported the same without amendment, accompanied 
by a report (No. 129), which said resolution and report were 
referred to the Committee of the Whole House on the state of 
the Union. 

Mr. SPARKMAN, from the Committee on Rivers and Har­
bors, to which was referred the bill of the Senate ( S. 943) to 
impro1e navigation on Black Warrior River, in the State of 
Alabama, reported the sµme with amendment, accompanied by 
a l'eport (No. 133), which said bill and report were referred to 
the Committee of the Whole House on the state of the Union. 

Mr. HEFLIN, from the Committee on Industrial Arts and Ex­
positions, to which was referred the joint resolution of the 
House (H. J. Res. 99) authorizing the President to invite the 
Republic of Mexico and the Republics of Central and South 
America to participate in the Panama-California Exposition in 
1915 at San Diego, Cal., reported the same without amendment, 
accompanied by a report (No. 131), which said resolution and 
report were referred to the House Calendar. 

CHANGE OF REFERENCE. 

Under clause 2 of Rule XxII, the Committee on Invalid Pen­
sions was discharged from the consideration of the bill (H. R. 
12714) granting a pension to Gustav J. Tichy, and the same was 
referred to the Committee on Pensions. 

.. 
PUBLIC BILLS, RESOLUTIONS, ~"'D ME~ORIALS. 

Under clause 3 of Rule XXII, bills, resolutions, and memorials 
were introduced and severally referred as follows: 

By Mr. SHEPPARD: A bill (H. R. 13367) to amend the act 
entitled "An act making appropriations for sundry civil expenses 
of the Government for the fiscal year ending .June 30, 1909, and 
for other purposes," approved May 27, 1908, by striking out 
certain words from the clause authorizing a new building for 
the Bureau of Engraving and Printing; to the Committee on 
Public Buildings and Grounds. 

By l\fr. RODDENBERY: A bill (H. R. 13368) to amend the 
immigration laws of United States and to further restrict and 
prohibit the admission of undesirable immigrants and aliens; 
to the Committee on Immigration and Naturalization. 

By Mr. GOODWIN of Arkansas: A bill (H. R. 13369) in­
creasing the cost of erecting a public building at Hope, Ai·k.; 
to the Committee on Public Buildings and Grounds. 

By Mr. KORBLY: Resolution (H. Res. 267) to investigate con­
cerning action of Chickamauga and Chattanooga National Park 
Commission relative to changing and removal of various monu- . 
ments and markers on battle field of Missionary Ridge, Tenn. ; 
to the Committee on Rules. 

By Mr. MAGUffiE of Nebraska: Joint resolution (H. J. Res~ 
146) for appointment of a member of "the Board of Managers 
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of the National Home for Disabled-VolunteeT Soldiers; to the 
Committee on Military Affairs. 

By l\Ir. S~BATH: Concurrent resolution (H. Con. Res. 15) to 
print 17,100 copies cf proceedings of unveiling the statues of 
Pulaski and Ko c:iuszko; to the Committee on Printing. 

r 

PRIVATE BILLS AND RESOLUTIONS. 

Under clause 1 of Rule XXII, private bills and resolutions 
were introduced and seYerally. referred as follows: . 

By Mr. BURKE of Wisconsin : A bill ( H. R. 13370) granting 
an increase of pension to Harmon L. Palmer; to the Committee 
on Invalid Pensions. 

By i\Ir. OL.AnK of Missouri: A bill (H. R. 13371) granting 
an increase of pension to James W. Hollenbeck; to the Com­
mittee on Invalid Pensions. 

By Ur. CLINE: A bill (II. R. 13372) granting an increase of 
pension to J. II. Weaver; to the Committee on Im·alid Pensions. 

By Mr. DICKI~SO~: A bill (H. R. 13373) granting an in­
crea e of pension to John C. Bridges; to the Committee on 
Invaliu Pensions. 

By Mr. HAWLEY: A bill (H. R. 13374) granting an increase 
of pension to I aac Cram; to the Committee on Invalid Pen­
sions. 

By Mr. JACOWAY: A bill (H. R. 13375) for the relief of the 
heirs of John Deering and John Edwards; to the Committee on 
War Claims. 

By Mr. LEE of Pennsylvania: A bill (II. R. 13376) to cor­
rect the military record of Thomas J. Rose; to the Committee 
on Military Affairs. 

By Mr. LEWIS: A bill (H. R 13377) to refunu to the corpo­
rate authorities of Frederick City, Md., the sum of $200,000, ex­
acted of them by the Confederate Army under Gen. Jubal Early, 
July 9, 1864, under penalty of burning said city; to the Com­
mittee on War Claims. 

By .!.\Ir. ANTHONY: A bill (H. R. 13378) granting an in­
crease of pension to Thomas J. Thompson; to the Committee on 
Im·::ilid Pensions. 

By Mr. ·MATTHEWS: A bill (H. R. 13379) grunting an in­
crease of pension to Andrew McCullough ; to the Committee on 
Invalid Pen"'ions. . 

By Mr. O'SHAUNESSY: A bill (H. R. 13380) grantin?: a pen­
sion to Sarah E. Hall; to the Committee on In-valid Pensi(lll . 

Al so. a !Jill ( H. R. 133 1) granting an increase of pension to 
Annie Potter Newell; to the Committee on Invalid Pen ions. 

Also, a bill (H. R. 13382) gra,nting an increase of pension to 
Mary Kennedy; to the ommittee on Invalid Pensions. 

AlBo, a bill ( H. R 13383) granting an increase of pension to 
Susan Douglas; to the ommittee on Im·alid Pensions. 

Al o, a bill (H. R. 13384) granting an increase of pen ion to 
Nicholas E. Gardiner; to the Committee on Inrnlid Pen ions. 

Also, a bill (H. R. 133 5) granting an increa e of pen ion to 
Abbie S. Lawrence; to the Committee on Invalid Pension . 

Also, a bill (H. R. 133 6) granting an increase of pension to 
Eliza W. Parkhurst: to the Committee on In•alid Pensions. 

By Mr. STEPHENS of California: A bill (H. Il. 13387) grant­
ing an increase of pension to Edwin M. Wardall; to the Com­
mittee on Invalid Pensions. 

By l\Ir. WICKLIFFE: A bill (R. R. 13388) for the relief of 
the estnte of Le Roy C. Morris, deceased; to the Committee on 
War Claims. 

PETITIONS, ETC. 

Under clause 1 of Rule XXII, petitions and papers were laid 
on the Clerk's desk :md referred as follows: 

By Mr. .A..1. YSBERRY : Resolution of District Grand Lodge 
No. 2, Independent Order of B'nai B'rith, relatiYe to the trent­
ment of Jewish citizens by the Russian Government; to the 
Committee on Foreign Affairs. 

By Mr. BURKE of Wisconsin: Papers to accompany bill 
granting nn increai::e of pension to Harmon L. Palmer; to the 
Committee on Intalid Pensions. 

By Mr. CURLEY : Petition of H. l\I. Aitken and numerous 
others, of Boston, Brookline, and Dorchester, l\Ill.ss., asking that 
the duty on raw and refined sugars be reduced; to the Commit­
tee on Wars and l\leans. 

Also, resolution of District Grand Lodge No. 2, Independent 
Order of B'nni B'rith, relative to the treatment of Jewish citi­
zens by the Russian GoTernment; to the Committee on Foreign 
Affairs. 

By l\lr. ESCH: Resolution of District Grand Lodge No. 2, 
Independent Order of B'nai . B'rith, relative to the treatment 

by the Russian Government of Jewish citizens; to the Commit­
tee on Foreign Affairs. 

By .!.\Ir. ,fULLER: Petition of the American National Li•e 
Stock Association and of the Cattle Rai ers' .Association, of 
Texas, in opposition to placing li•e stock and meats on the 
free list; to the Committee on Ways and ~leans. 

Also, petition of the ·Old Age Brotherhood for the enactment 
of an old-age pension system; to the Committee on Pen ions. 

By Mr. MATTHEWS : Papers in support of bill to increase 
pension of Andrew McCullough; to the Co~mittee on InYalid 
Pensions. 

By Mr. SULZER: Resolutioh of District Grand Lodge No. 2, 
Independent Order of B'nai B'rith, relntirn to the tre:ltment 
of Jewish citizens by the Russian GoYernment; to the Commit­
tee on Foreign Affairs. 

SENATE. 
TUESDAY, August 8, 1911. 

[Continuation of legislati1ie day of Monday, Aitoust 7, 1911.] 

The Senate met, at the expiration of the recess, at 11 o'clock 
a. m., 'ruesday, August 8, 1011. 

NEW MEXICO AND ARIZONA. 

The Senate, as in Committee of the Who1e, resumecl the con­
sideration of the joint resolution (H. J. Re . 1:1.) to admit the 
Territories of New Mexico and .Arizona as State into the Union 
upon an equal footing with the original State . 

The VICE PRESIDENT. The pending question is on the 
fir"'t amendment reported from tbe Committee on Territories. 
The Senator from South Dakota [~Ir. CJU..wroRD] has the floor. 

:Mr. CR.A. WFORD. Mr. President, this is a Republic. It is 
not a pure democracy; it is a Republic. It is not a govern­
ment by the people dire.ct, but it is a representative government. 
One would think from some of the contentions made here that 
we are seriously contempl::i.ting in this country a rnvo1ution 
tmder which we are about to precipitate our ehes into a pure 
democracy and eliminate the representative fc.1ture of our 
Go•ernment entirely, or to so control it that repre~entative ·go-r­
ernment will ha•e in it elf no longer any force or any effect. 

Tile recall of judges, as it is pro11osed in the constitution of 
Arizona and presented by argument upon thi floor, is a pro­
posal to put into the hands of a small minority the power to 
inrnlve an incumbent of a judicial office in a fight for his posi­
tion as a judge, by merely filing a petition signed, not by a 
majority of the rnters, not by one-half of the •oters, but by 
oue-fonrth of the voters-a petition which need not state spe­
cifically a single charge against that judge. He will be com­
pelled thereby to go to the people of his district and fight for 
his retention in his judicial office in the very midst of the term 
for -which he has already been lnwfully cho.~en. 

I do not say that a provision of that kfod takes away from a 
State its republican form of government, b.ut I tlo say that such 
a provision is umepublican and that it is a stnrtling step 
towi1rd pure democracy. 

The fathers who framed the Constitution are dismissed now­
adays by some people with a sneer. It is i;:aid that they frnmed 
our Constitution in secret, and that iti:clf pnt a color of sus­
picion upon the organic law; tlrnt when yon look now at the men 
who framed that charter, you find that they, in their true colors, 
were reactionaries and standpatters. No lon~e:r- are Benja­
min Franklin and George Washin~on ::i.nd Alexander- Hamilton 
men to whom we should look for light ant.I guidance in the con­
struction of tile Constitution; they are under sus11icion of bav­
inp; covertly, in secret, gone into ome kind of conspiracy 
against their rnce, and the future, in the interest of property 
and corporations and tlrnt sort of thing. This is the kind of 
argument we bear at tbe beginninO' of the twentieth century 
about the Constitution of our country. 

The words of Mr. Hamilton wben be -was pre enling the 
claims of the Constitution to ratification are just as true to-day 
as they were then. He said : 

Give all power to the many and they will oppress the few. 
Does anybody deny that now? What did he say about the 

minority? 
Give all power to the few and they will oppTess the many. 
Does a11ybody deny th:it now? No. Some would say, "We 

do not want to gi"re any power to the few, but we do want to 
gi>e all power to the many.' 1 But one proposition is just as 
dangerous as the other. Hamilton said: 

Both, therefore, ought to have the power th.at each may defend itself 
against the other. 
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